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2d 2a and$ 8 S warke if lit 
i Wüh th 170 our profeſſi- 
on; why all ain Fogl rather chan 
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1 107 maſt ured: * 
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he matter, vf my 
| thay commenting of. making, | 4 
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Pay 


gte pon -a legall theme. 
I have long and ſtrongly concei- 
ved that the more Nobles, Gentle- 
men and others, ſhall be acquainted 
with the Law of the Land , and the 
juſtneſſe, equity, rudence and pro- 
Aiden neee! che more they will 
love it and affecł ĩt; IZnoti null eu- 
pid 1 want of knowledge of it 
canſet the leanneſſe of love to it. 
4 to bring Nobles and 
£5 ny into acquaintance with 
the TN: b as well to ad- 
nee cheik e mation as to ad- 
ge them by it. 
nf have hd 0 that we who 
are 1. Ur Profeflors of our Law, have 
beene more wanting to it, than the 
Civilians and C anoniſts to theirs; 
wh 0 Hive written very many v0. 
Jutnes . Spirtam quam nactus es, banc | 
ec, Harl been ſaid of old, and 
Ahoufd' be aff ed dne Wm. | 
2 wiritthg g. chan others bikbte 
[able r: ovhe Profeſſion have we 
5 230 thank: yet as of old 


ec A Brit 


Britton;Glanvill, Bractanbeſides not 
printed, Fletu PADDING, did lead 
- | che way, ſo ſince Maſter Littleton, 
and more lately, Sir Germin Per- 
kim, Fiix herbert, Stamfordi Crompton, 
Lambert, weng Sir Henry Finch, 
Dalton, have troden this path; ſo as 
it cannot be taxed with novelty or 
ſingularity. I mention not relaters 
or reporters of Judgments and reſo- 
lutions, nor meere abridgers, nor 
Author of Bookes of Entries, ex- 
preſſing formes of Declarations 
and Pleadings, &c. Becauſe theſe 
have trodden another, though for 
o 1 the Students and Profeſſors of the 


ef The tax and increpation of our 4 
late learned; and judicious Sove- King Jomer 
* in his Pre- 


»-* raigne, upon us the Profeſſors of the fee, his 
„ | Engliſh Law, as being wholly in ef- nf re- 
d |] fect addicted to our owne' private dae co. 
gaine and advantage, with neg lect of 
re the publike, had ſome ſtrong operati- 
on upon me, howſoe ver upon others, 
ſetting for divers yeates paſt my pen 
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The fte. 
on worke, ſpecially in Summer va⸗ 
cations, upon divers particular ſub- 
jects, whereof chis is one and the firſt 
borne. _ | 

5 To this I may adde the Crowynes 
expectation of ſomewhat legal to 
bee publiſhed and ſet forth from 
time to time; as Wee by . the 
ſpecial Patents ſucceſſibely granted; 

and renewed for the ſole Printing 

of Bookes of Lan: 
ſuch in force at this preſent, and a- 
nother long hath been in temaifder 
and expegtancie to take effect upon 
iz expiration thereof. 

6. Aud noh to 1d joyne Sic to Her; 

vi the reaſon of my Engliſh wri- 

ting to that of my writing: upon a 

Law theme. Firſt, receive N 

late Kings jugement touching both, 
expreſſed in one of his Specches prin- 
kiarch ide ted. Thus I with, ſaith - the La 
written in our vulgar language; For 
now it is in an old mixt and corrupt 
language, only underſtood by Law- 
yers, whereas every ſubject ought to 


und 


Note, 
I\ &'b 
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mag the Law under which he 
&c. 
erein, Andrew Horne, * — 
time of our > ln Gas 1 
Wich the aid late King, ſa 
Faſo eft que les leges * 
cheſons, ne ſatan ſcans & — 
Tas : It is an abuſe, faith he, that 
the Lawes with their grounds be not 
known y al. Ege, to be in a 


| © d by all. 
More | «#1 doth 8 
or phy * 


n u- 
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learned and well 


deſcended Saint German , 
way hag oro cienti· 


ous Ku firſt brings 1 Lib. i. C.2 
the of Divinitic, a 
that hence- forth he will take — 


paines than before he had done, to 
know the Lawes of En 15 "for 
that knowledge is Malta 4714 
| & Cleric & Lui, — hies in 
| hoe regno conmmurantibas , etiam — 
1 cee. And chis 5 | 
firſt Book written in Latin 
| writing his ſecond Book in Exeliſh, 
| A4 he 
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"0 jected. that ve the proſeſſprs ot the 


he expreſſeth that ch ſo did for this 
reaſon, vi, To the end that ie might 
be underſtood ball. 


[Which of us hach bot heatd ivghy 


Law ſeche to hide and ſecres the 


knowledge thereof under this darke 
and diſtaſted language, whercin the 
Law is for the moſt part written; not 
that E ñold it any juſt excuſe for the 
dur bos ate not in Eagliſn. Since 
firſt, it were eaſie for / any diligent and 
intelligent man, ſpecially if acquain- 
ted witch chef righe French langu- 


age; to underſtand gur hroken or 
brackiſh French ima few daycs. Se- 


rondly :; there be! hoth Statutes and 
ſomo other law - bockes in Engliſn, 
whieh ard neglected/ by the moſt; | 
Thirdly; chöugh care hath been in 
Parliament in Edward the third his 
time, that Lawyers ſhould plead, that 
is, argue & debate cauſes in Engliſß, 
which was often deſired by the No- 
bles and Commons, till at laſt en, 
— a 6 p 


Phe Preface, 
ted and tnatted; and in Queen d. . pb. 
f ries time care was taken, that the;& Mas. 
Commiſſions of Pyrveyours ſhould in five, 
be in Engliſn, to the end that all ſub- 
jets from or of whom they would 
take, might both ſee them to be per- 
ſons authoriſed, and ſo alſo in What 
manner they axe directed t9 uſe their 
Authority, according to the Prin- 
ces pious and princely care that his 
ſubjects ſnould not be abuſed by his 
Officers: Vet for this Affaire, of 
having all the Law - volumes ſpeake 
Engliſh, I have not heard nor read 
of any deſire or endeavour in Parlia- 
ment. Fourthly, If the Annals and 
Reports were in Engliſn, they are ſo 
replete with Debates about formes 
of Writs, Returnes, Pleadings, Eſ- 
ſoygnes, Imparlances, Protections, 
Vouchers, Ayd-priors, and Coun- 
terpleas of both; and the like, as 
would eaſily diſtaſte and diſcou- 
rage any not intending to profeſſe 
and practiſe the Law, from verſin 
much in them, or palsing through 
| 5 * them. 
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them. This therfore, at I think, wauld 
not much effe the expreſſed deſire. 
The thing (in my judgment) fie 
and fruitful to produce that good ef. 
fect, would be to have extracts of ma. 
terials of the Law; and that not wir. 
out ſome good choice and ſelection, 
compoſed in Way of Diſcourfe, or 
— expoſicory , and chat in En- 

nn. : 


how any one legall part or Theme 
may be more uſefull to and for the 
generality of men, and coriſequently 
more generally expetible and wiſh- 
ed for, then the Office of Executors. 
For who almoſt is there, who either 
i$ not, or may not be an Executor or 


' Adminiſtrator; or at leaſt hath not, or 


may not have to do with them, either 
to receive from them, or to pay to 
them debts or legacies? Or who is 
there above Forma pauperis, that may 
not be a teſtator, or Will- maker, to 
che guidance of whom, even in the 
choice of his executors, and contri- 

| | Fpance 
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vanee of his Will, it cannot but be 
material ro know the office and duty, 
the right and intereſt, the power and 
authority of Executots, yea, oi each 
one Executor where thete he divers; 
yea, to know who may be made an 
Executor, who not; whocan make 
one, who not; how he may be faſhi- 
aned, generally or ſpecially ; what 
hall come to him, what cannot be 
given from him; yea, what goods 
or chattels ſhall goe from him, 
though not given from fim. Be- 
ſides the knowledge for thoſe others 
neceſſary of the ſafeſt wards or locks 
for Executors. Their Srilla and 
- Charibdis , and the beſt advantage 
for creditors , &c. towards or a- 
gainſt them. To me, conſidering 
what parts of Law were moſt be» 
hoveful to be communicated to all 
willing Readers, none appeared which 
could challenge of this the prece- 
dence, and therefore I gave it the 
firſt and leading place. Thus mine 
owne thoughts. But how farre 47 
11. 


12 
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diſcourſe may beprofitable to any, 
and to how many, aliorum fit jadici- 
um. How many know no more of 
theſe, than of the way of a ſnip upon 
the:Sea 2 | 

Laſtly, theſe are not intended for 
the Learned of our profeſſion, who 
have drawn or can draw out of the 
fame fountaine which I did, and fo 
need not my help; but for their ſakes 
Nd are not profeſſors of the Law: 
yet ſo as if any young Students may 
in any part receive fruit by my la- 
bour, I ſhall not grudge or repine at 
their ſo doing. Bonum quo commi- 
ning, ca melins. 227, | 
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© HE things conſide- Imrodu- 
A \ rable touching Ex- tion · 
ccutors, may all, in 
SW, effeRt; be reduced 
do theſe 3 heads, 
ix. 
1. Their Being. 
2. Their Having. 
3. Their Doing. 
By the firſt J intend their Creation 
or conftitution, with the incidents there- 
to. By the ſecond, their intereſt, fru- 
ition, or poſſeſſion. By the third. their 
managing and execution of their Office. 
This laſt was and is the thing principally 
B in 
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in my intention, and chief aim of this 
diſcourſe , but neceſſarily it muſt have 
| ſome Ingredients, ſome Concomitants, and 
ſome Conſequents; as he that travelleth 
from London to Tork to ſpeak with 7 S. 
mult needs paſſe by and through other 
Towns and Villages, and ſpeak with 
divers other perſons in his journey and 
returne. To come firſt to the firſt ; 
therein wee will conſider theſe fix 
thiogs, 


CHAP. I. 


I. Hether an Executor aud a 
V ' Will be ſuch relatives, that one 
cannot be without the other; and 
therin of the ſeveral kinds of Wits. 

2. How and in What words an Executor 
may be made and created, 

3. How he may be in ſpecial manner, 
different from the general, faſhic. 
ned, limited or qualified. 

4. Who may make, or be made an Exe- 
cutor, who not. 

5. What one may give or bequeath by 

Will, what not. 


6. How 


ay 'ExECUTOR. 

6. How a Will or Executor once made 

may be unmade, and what ſball a- 

| mount thereto, Viz. a Revocation to- 

3 tall or partial; What to new publica- 
tian. 


— — — — 


— 


Of the Relation between 4 Will and an 
Executor. 


S to the firſt, the 
very name of Exe- 
cutor purporteth in 
general one to exe- 
cute ſomewhat, or 


to whom the execu- 
oon of ſomewhat 
ls committed or re- 
commended: In one particular therefore, 


an Executor of a Will muſt nee ds be ſuch 
1 to whom the execution and perfor- 
mance of an other mans Will after bis 
death is commended or committed. Or 
who is conſtituted ot authorized by the 
Wil- maker to do him that friendly office. 
Hence ir followeth neceſſarily , that a 
Will is the only Bed where an Executor 
can be begotten or conceived; for where 
12 A 2 no 
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no Will is, there can be no Executor: & 


this is ſo conſpicuous and evident to e- 


very low capacity, that it needs no proof 
or illuſtration. On the other ſide, 
though much may be written in the name 
of a Will, many Legacies bequeathed, and 
many things appointed to be done, yet 


. 


5 


Plex. Com, if no Executor be named, there is no Wil; 
:85 inwed. for theſe to be ſo relative and recipro- - 


Darcies 


& 
caſ:, ſo ex- Call, as that one cannot bee without 


preſly (aid. the other ; if no Wil, no Executor; if 


no Executor, no Wil: yet hege are 


the diſpo- 


2. eue Mind, Wil, and Intent, touching che 
* ſition of his goods, being declared, al- 
though for want of namicg an. Bxecutor 


be die Inteftate , ſo as Adminiſtration is 


to be committed, yet for that here is 


not only an inchoation, or inception 
of a Teſtament: but ſo farre a progreſſi- 
on therein, as teſtatio mentis, that is, the 


manifeſtation of the mind of the party, 


deceaſed, and owner of goods; there- 
fore this mind and intention of the in- 
teſtate being notified and made knowne 


to the Judge, who is to commit Admini- 


ſtration, is uſually annexed (as I take it) 
to the letters of Adminiſtration; and 


meet ſo to be, for a direction, for and tof 


th 
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the Adminiſtrator; as well as to the Wil 
fully & perfectly made, but refuſed to be 
proved by the Executor, which is uſual. 
Another Caution is, where a man ſeized 
of land in Fee ſimple, diſpoſeth the ſame, 
or part therof,by his Wil in writing; this 
ſtandeth good for the whole or part, ac- a 
cording to the difference of the tenure , 
although noexecutor be named: So as the 
party dieth inteſtate, and Adminiſtration 
is to be committed as touching his goods, 
and yet hath a Wil as touching his lands. 
This may ſeem ſtrange, but the reaſon 
i thereof is an a& of Parliament, inablin 
co diſpoſe of Land by Wil in writing: an 
for that Land is not properly teſtamenta- 
*' ry, neither hath the Executor (if any be) 
any thing to do or intermedle therewith, 
and therefore is the making or not ma- 
king of an Executor,nothing pertinent to 
the validity,or invalidity ofthis deviſe or 
diſpoſition of Lands by Wil. So as though 
where there is not Teſtatio mentis, there is 
not Teſtamentum; yet may there be the 
firſt without the later. Having now ſeen 
that bequeſts of Legacies, without making 
of Executors doth not amount to a Wil: 
Let us now conſider whether the ſole ma- 
king of Executors in the name of a Wil, 
B 3 with» 
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, tr 1 we FAY hw fÞ y 


W my 
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or donation unto them of all the goods 
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without giving any Legacy, or appoin- 
ting any thing to be done by Executors. 
Whether I ſay, this be, or amount unto 
a Will, or not, fince here, upon the 
ue ee is willed, and conſequent- 
ly nothing reſts to be executed by the 


2 


Executors, whoſe office is, as bath been 


ſaid, to execute the mind, will, and in- 


tent of their Teſtator; and, Obi non eſt 


teſtatio mentis, non eſt. Teſtamentum, ſaith 


the Canoniſts; for anſwer hereunto, con- 
feſſing that indeed to be the office of an 


Executor; I yet conceive confidently that 
in the caf 


e above put, there is a good 


Will, and as a Will it is to be proved and 
approved, for theſe reaſons. Firſt, for 


that the main part, and principal part of 
an Executors office, and that which con- 
cerns the ſoul of a Teſtator (as our books 


ſpeak) is the paiment of his debts; now 
who knows not that the very making of 


an Executor is the conſtituting of ſuch a; 


perſon who is to pay all debts? and for 


I 


that cauſe and end is principally to have 


and enjoy all the goods and chattels of 


the teſtators, and all ſums of money to 


him owing : ſo as the gaming of 4 and 


B. executors, is by implication a gift 


and 
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kbattele , Credits and perſonal eſtate of 
the teftator, and the laying upon them 
an Obligation to pay all his debts, and 
making them ſubject to every mans acti- 
on forthe ſame. And if the Law ſpeak 
thus much ſince, Quod neceſſarie ſubin- 
telligitur non dee ſt, what need then the 
party expreſſe it in his Will? If he had 
willed more then this, as to have given 
this or that in way of Legacy, it had 
been needful for him ſo to have ſet down 
in his will, but there is no meer neceſ- 
ſity that every man ſhould give Legacies 
in his Will, the eſtates of many will not 
do more then pay their debts, nor often- 
times do ſo much, ſo as if they ſhould 
give any Legacies, it muſt be a dead , 
and a void gift. And ſuppoſe a man hath 
much more, and intendeth all to his 
wife, brother or ſiſter, or other friend, 
his debts being by ſuch perſons paid, 
ſince the very making of the party Exe 
cutor without any more, amounteth to 
thus much, and effecteth this, what 
needeth then more words? Fruſtra fit 
per plura quod fiers poteſt per pauciora; 
as we often ſpeak touching legall paſſa- 
ges, it is needleſſe to write four lines, 
where two be ſufficient. Nor is teſt at io 
A 4. mentis 
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mentis here wanting, ſince the Teſtat. 
hath made known, who ſhal have the 
Adminiſtration of his goods for payment 
of his debts: and it is to be preſumed , 
he had no more ſpecial Will , fince he 
did not declare more , and left his Exe- 
. curors further to have and to doe » prout 
lex poſtulat: And who can ſay , here 
is nothing to execute? Is the ſuing for, 
and collecting of Debts due to the Je- 
ſtator, and paying of Debts by him, 
nothing? Nay, it is in hoc negot io, the 
unum neceſſarium. Beſides, the making 
of an Executor is a deſiꝑnment of a per- 
ſon to be the teſtors Aſſigne, to whom, 
and by whom divers things may bee 
feaſible by vertue of Covenants , 
Bonds, or other Aſſurances , as after, 
where we come to ſhew how the Execu- 
tor repreſents the perſon of the Teſta- 
tor, will appear: Alſo of one, who, as 
our books often ſpeak, is to diſpoſe-the 


Teftators goods for the beſt advantage of 


his Soul; but in Read of that, ( ſince: as 

the tree falleth ſo it will lie or reſt) I wil 

| ſay, as is moſt for the honour and repu- 
tation of the Teſtato. 


He of 
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Of the kinds of wills 


Ow Wills are of two kinds, or 
may be two waies made,viz.Either e . 
by writing, or nuncupative, that is, by 2. 41. 
words not put in writing during the Te- 1 i bewri- 
ſtators life; for after the Teftators death, brought to , 
this verball Will muſt be reduced to wri- 82 
ting, and have the Scale of the Ordinary ator in his 
or Judge ſpiritual thereto affixed ; and ufig ts 
then it is as efſectual, and of as good vali- ring, 

dity as if it had been in writing in the te- „ .. 
ſtators life-time; and ſo doth the Com- we 5. x; 5. 
mon-Law allow and approve thereof. 1 71.156 

But I adviſe all to makeWils by writing, ; 

& not to leave them to the doubtful fide- 

lity, or ſlippery memory of witreſſes. For 

as of Leaſes paroll hath been ſaid , That 

they be Leaſes perjured,or of perjury : (0 

of Wils parol may be feared. Beſides , 

many times a man doth ſpeak and declare 

this or that part of his Wil, which his wife, 

child, or friend- diſſwading, he leiteth that 

purpoſe and part of Will to fall, and de- 

parts from it: yet Witneſſes wiſhing it 

to ſtand, will-perbaps affirm jt as part of 

the Will. As for a Wil- gift, and diſpoſiti- 
on of land of inheritance, if it be not fully 
Written 


6. Ed. 6. D). 
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written before the death of the Teſtator, 
or done ſo farre (at leaſt) as concernes 
the diſpoſition of lands, it cannot be 
for that part made good by reducing it 
to writing after his death. As for goods 
and Chattels, it may: yet if it be wri- 
ten before the death of the Teftator , if 
it be never brought to him, or read to 
him after the writing thereof, it is good 
enough; and that not only for Land, 
as the caſe reſolved in K. Ed. 6. his time 
was, but alſo for goods and Chattels , 
ſo asthere be an Executor named : But 
whether ſhall we ſay this is a Will nun- 
cupative or in writing? And ſurely,I think 
that this is a Wil in writing and not only 
verball, though it want ſubſcribing ? for 
we know that many cannot write their 
na mes, but only marks, and what is that? 
Nay, ſuppoſe one want hands, and can- 
not write ſo much as his name, yet doubt- 
leſſe this man may make a Will in wri- 
ting, it being written by his direction, 
as his Will which he diQated ; nor is the 
ſubſeribing of the name of the maker a- 
ny eſſential part of a deed , much leſſe 
of a Will, which needs not ſealing, as a 
Deed doth.” Now put we the cate on 
the other fide, that many bequeſts or 
| Lega- 
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Legacies be named in a Will, and many 

things expreſſed to be done, and no 

Executor is named in the writing, only 

by word of mouth A and B. be named 
Executors : This Ithinke confidently is 

no Will in writing, but nuncupative only, 

for that one eſſential part of the Will, 

_ »iz, making of Executors is wanting 

in the writing: Nay, the pointing of 

him Executor who is named-in a note 

left with A B. is no ſufficient: making of 

an Executor, ſaith the Summiſt. And 

of ſuch nuncupative Wills, Mr. Perkins 2 
reaſonably ſaith, that it properly hath 443. . 
place, when one ſuddenly taken with Z , 
ſickneſſe violent, dares not ſtay the wri- g d 
ting of his will, for fear of prevention %, %, 
by death; and therefore prayes his Cu- ae i; 
rate and others to witneſſe what his Will 1 08 
is, To this Will not written there muſt. ld ne - 


be ſeven witneſſes, and ſuch as come not £77® ** - 


by chance, but are eſpecially called for 14 fuzr fo. 
that purpoſe, ſaith the Summit. 445. 


What ſhal amount to a making one Executor 
or What words are requiſite thertunto. 


His before made to appear, that 
141 the being of an Executor, is am eſ- 


ſential 


i OE 2 Som „ 
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ſential part of a Will, and ſo de eſſe, and 

not az bene eſſe, only of a Will and Te- 

ſtament; let us now ſee, Firſt, By what 

words an Executor may be made. Se- 

condly , De modo, in what manner it may 

be done, how the power and authority 

of Executors may be limited and divi- 

ded. As to the firſt, though one doe 

expreſly by Will name or appoint any to 

be Executor, yet if by any word or cir- 

cumlocution he recommend or commit 

to one or more the charge and office 

which pertains to an Executor it amoun- 

teth to as much as the ordaining or con- 

| ſtituting of him or them to be Executors: 

If 4 Þ bee As if hee declare by his Will, that A B. 

mace Exe- ſhall have his goods after his death, to 

to him & Y Pay his debts, and otherwiſe to diſpoſe at 

dome Seed his pleaſure, or to that effect, by this is 
are deviſed _ 

to be diſpo+ A B. made Executor, as was concei- 

fed for his ved by the judges in the late Queens time. 


4 Ups And long before that, it was held, That 


br cha if one doe will only that 4 B ſhall have 
3 H6. Dy. the Adminiſtration of goods he is thereby 
WW > made Executor: yea, inthe (aid late 
Ele. Queens time, one giving divers Legacies, 


:1 8.6.6.7. and then appointing that his debts and 
legacies being paid, his wife ſhould have 
the reſidue of his goods, fo that ſhe _ 2 
71750 ecu. 
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ſecurity for the performance of his Wil; 
by rhis, without more, was ſhee an Ex, 
ecutor, as was held by three Juſtices. 


(YViz.) Manwoed, Harper and Aua 
ſon, in the Lord Dyers abſence. And 


ſo alſo where an Infant was made Exe- 
cutor, and A & B. Overſeers , with this 
condition, That they ſhonld have the rule 
and diſpoſition of his goods, and payment 
& receipt of debts unto the ful age of the 
Infant; by this were they held to be Ex- 
ecutors in the meane time. And if A be 
made Executor, and the teſtator after in 
his Will expreſſeth that B ſhall admini- 
ſter alſo with him, and in ayde of him; 
here B is an Executor as well as A. and if 
Arefuſe, B alone may prove the Will 


as Executor, notwithftanding it be only 


ſaid, he ſhall adminifter with A. and in 
aid of him: thus many wayes, and by di- 
vers words of implication one may be 
made Executor, although not expreſſy ſo 
named by the Wil. But if 4 be made an 
Executor, and B a Coadjutor , without 
more, he is not by this an Executor with 
A. as in K H. G. his time was held; nor hath 
ſuch Coadjutor or Overſeer any power 
to Adminiſter or intermedle, otherwiſe 
then to counſel, perſwade and adviſe ; 

yet 


13 
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29 64 ;. 3 vaile to rectifie negligence, or miſcarry- 
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21 H. 6,6, Vet I think he may, and in conſcience 


ſhould ſo do: And if that will not pre- 
ings in Executors , he ſhall well perform 
the truſt repoſed in him, if he complain 
in the ſpiritual: Court, or Court of 
Conſcience; and it is reaſon, I thinke, 
that ſo doing upon juſt cauſe, his char- 
ges be borne out of the Teſtatots eſtate, 
or the Executors purſe, who otherwiſe 
would not be reformed. 


How an Executor or bu E xecutorſbip 
may bet limited or qualiſied in ſpe- 
ciall manner, different from the ge- 
nerall. | ef] 


IO let us / ſee how this making of 
Nin Executor may be ſpecially qua- 
liſied; and firſt, the time may be limited 


when he ſhal firſt begin to be Executor; 


and that either certainly, or with ſome 
contingency. Secondly, the creation 
may be conditionall. Thirdly, it may be 
partiall or dividedly, and not intirely. 
As to the firſt, one may appoint 
7 S. to bee his Executor a yeere or 
more time after his death, this is good. 
So 
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o alſo if A appoint B his ſon to be his „ Grefe 
Executor, when hee ſhall come to full 65-046 Fox 
age, and in the meane time he dieth in- n 5 
teſtate. Apaine , one may appoint the made Rxe- 
Executor of A to be his Executor: and t 50 fu. 
then if he die before A. he is inteftate termeddle 
untill 4 die. This creation may alſo be ("5 tbe 
conditional, and the condition may ei- and good. 
ther be precedent or ſubſequent. In the 37 “ 
time of K. H. 6. one named e and 7. 

his Executors , and if they would not 3# © fe. 
take itupon them, then Cand D. ſhould 

be his Executors, and then there A and 

B refuſed, and the queſtion was, whe- 

ther in ſuit againſt the debtors of the Te- 

ſtator, A and B ſhould joyn with C and 

D. as where foure Executors being na- 

med , and two refuſe, and the other 

two prove the Will, yet all four muſt 

be named in ſuite againſt the Teſtators 
debtors, as was there admitted: but in 

the principal cauſe it was reſolved, That 

the ſuite ſhould be only in the name of 

C and D, for that the appointment of 

them Execators, if A and 3 did retuſe, 

did imply, that then they onely ſhould 

be Executors. And here all four were 

never made, nor intended to be Execu- 

tors, but A and B upon a condition ſub- 

155 ſequent 
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ſequent, that they ſhould not refuſe : and 
C and D upon a condition precedent , 
vi x. if A and did refuſe, It is uſual to 
make one or more Executors, conditi- 
_ © onally, that they put in ſecurity to pay 
Legacies, or in generall to performe the 
Wil; nor was it ever doubted, as I think, 
but that this was good: yet I ſhould ad- 
viſe, that ſuch condition be plainely thus 
expreſſed, vi. either thus; that if / S 
do put in ſecurity, &c. by ſuch a day, 
that then he ſhall be Executor, elſe not: 
or thus, viz. to make him Executor 
conditionally, that before he do admi- 
niſter ¶ Funeral perhaps excepted) hee 
ſnall put in ſuch ſecurity ; elſe perhaps 
hee being Executor till the Condition 
broken, in that mean time he may have 
diſpoſed of all, or moſt part of the Te- 
ſtators eſtate. In the late Queens time, 
there was a Caſe remarkable to this pur. 
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red JS. to enjoy Black-acre(being belike 
r 33 Ei. Part of a Joynture ) for three years, 
Alce Francs then ſhe ſhould be his Executor, or elſe 
rea. 1B, ſhould: and the queſtion was in 
che Common Pleas, whether preſently 
before the end of the three years, ſhee 
were Executor, or not till ſhe Os 
the 


poſe : One Willed, that if his wife ſuffe- 


an Exxcuron 
the Land to be enjoyed three yeers ; 
and it was held by all the Judges, but the 
Lord Anderſox , that ſhe was preſently 
Executor, until ſhe ſhould diſturbe 7 $ 
&c. for upon that done-, it was agreed; 
that the Executorſhip would , by vertue 
of the Condition, be transferred from the 
wifeto 4B. But now during theſe 
three years might ſhe have diſpoſed of 
all the goods of her husband; yea,with- 
in one of theſe three years, and leſſe time, 
and then have broken the Condition, 
and have left to A B a dry Executorſhip. 
No to the third Point, one may di- 
vide his Executors power three wayes, 
vi x. Really, Locally, or .Temporally 
Really thus; He may make A his-Ex- 
ecutor for his plate and houſholdſtuffe: 
B for his ſheep and catrel , {* for his 
Leaſes and ſtates by extent, D for his 
debts due unto him, and ſo divide the 
power and Adminiſtration of his Execu- 
tors at his pleaſure. He may divide them 
alſo, or their power Locally, viz. 4 for 
his goods in Com. Buck. B. for thoſe in 
| Com. Ox0x, and C for thoſe in Com. Berk. 
. He may alſo divide them in time; vis. 
his wife, or any other perſon to be Ex- 
ccutor during her life, or during the mi- 
C nority 
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nority of-hisſon, or ſo long as ſhe con- 


tiaues widow, and after his ſon tobe Ex- 


ecutor. So of like limitations or diviſions, 
either for time, place, or things, where- 
with they, ſhall intermeddle. Nay ddubt- 
leſſe,one-may, be made Executor for one 
particular thing only, as touching ſuch 
&Statute, or Bond, and no more; and 
thereof good uſe may be made, as I think 


. thus. Many bave Bonds, Statutes, and 


Recognizances, for warranty, or enjoy- 
ing of Land, or freeing, or ſaving barm- 
leſſe from incumbrances, in general, or 


particular: Now he which hath theſe , 


ſelling the Land, may by Letter of At- 
tornie lawfully. aſſigne them to the party 
who buyeth the Land or Leaſe; but this 
notwithſtanding, the intereſt remains in 
him who ſelleth, and by his, outlawry, 
they may be ſorfeited, or by. him releaſed 
any Bond to the. contrary, notwithſtan- 
ding; and if he die, the intereſt in Law 
wil be in, and go to his Execytors, and in 
theit names; only Suit or Execution may 

be had and maintained. | 
Now then, if the Vendor, beſides af- 
ſignment, make, as to this Statute, Re- 
copgnizance or Obligation, only the Ven- 
dee Executor; By this the intereſt, af- 
13 e 
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| terdeath of the party, will be in him a- 


| Rually and really ro his more ſafety, 
* fince none hut be can releſe or diſcharge, 


nor any other name need to be uſed to 


| ſue, or take benefi: chereef But Oger. 
If the Vendee,His heirs and aſſignes may 
be made Execu ors, ſo as that fecuritie 
hall go to them one after another with- 
out renewed making of Executors. Thus 


dietb in 


* | 
———— OO SOOT, 


if the party make no other Executor, he 
ate as ta the reft of his eſtate, 
and as to this ſpecialty only ſhsl have an 
Executor, and muſt have a Will proved: 
and in cafe he doe make another Will 
for his ſtate teſidue, there muſt be two 
Wil's proved. But in the other caſe, 
where by ane only Will one is Executor 


for one part of the eſtate, and another 


for another, there being but one Will to 
be proved, one proving of it ſufficeth. 
Aud though in the premiſes of a Will two 
de made Executors joyntly and equally ; 
yet there may be a Pr1vi/o, that one ſhal 
not meddie during the others liſe , ſo as 


they ſhall be Executors ſucceſſively, and 


not jointly; andi thus alſo to other pur- 
poſes aforeſaid , a ſubſequent cxuſe or 
Prowiſo may make the partion and d vi- 


clauſe 


Bro, Exec. 


ſign.obanthovity. he if the Proviſo or 
1 
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clauſe ſubſequent, be meerly contrary to | 
the premiſes , it will be void; as where | 
two were made Executors, with a Proviſe | 
or clauſe, that one of them ſhou d not 
Adminifter bis goods. This was held 
voide for repugnancy by Brxd-ell and 
Englefield Juſtices. But Firzherberr Ju- | 
ſtice was of mind, that it was not void, nor 
utterly repugnant, For the other might 
joyne in ſuits, though not Adwinifter ; * 
and Juftice Shelly was of a third opinion 
different from all the reſt. viz, that here 
was a repugnancy; but the laſt clauſe 
ſhould control the premiſes, and ſo this 
one only ſhould be Executor. : 


Who may make an E xecntor. 


Orme perſons may be unable to make 

Wills, and conſequently Executors ; 
for that is all one: whoſoever may make 
a Will may make an. Executor. There be 
nineteen ſeverall kinds of perſons unable, 
as the Canoniſts ſay, to make Wills, but 
with many of them wee will not inter- 
meddle, becauſe we find no mention of 
them in ourLaw. The perſons principally, _ 
& moſt uicfully te be conſidered of by us, 


are either the defeRive ig underſtanding, 
as © 
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as Infants, Idiots Lunaticks,and the like; 
or defective in power or intereſt, as wo- 
men covert or married, perſons outlawed, 
| attainted, convict or excommunicate. 
Some touch we wil give of others, as Ali- 
ens, Corporations, Villains, Monks & Fri- 
ers. As for infants and women covert, be- 
cauſe much is to be ſaid of each of them 
ö and their Adminiſtrations, we wil forbear 
to treat of them in this place; but after 
will do it of each ſeverally. | 

To begin with an Idiot; naturally he is h. p. 
not able to make a Wil, as was reſolved in 203, 204. 
the Spiritual Court, becauſe he wants the 
uſe of Reaſon to conceive what it is fit 
for him to Wil; nor doth the Common 
Law oppoſe this, as I think. 

A Lunatick, having Lucida intervals, 
+ | thatis,ſome ſeaſons of enjoying his right 
mind, and freedom from his Lunacy, may 

in thoſe times of his right minde make a 
2 Wil & Executors, elſe not; for even one by 
age or ſickneſs become of non ſane memo- 
» © #52,is unable to diſpoſe of lands or goods. 
f 
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One deaf and dumbe born, may make . ptus l 


a Grant, ſaith Maſter Perk. if he have 77% 5.6 
underſtanding, which is hard, as he confeſ- >. 55, 56 
- ſeth, conſequently much more a Will; , 74 
. but in the time of K. Hen. 8. it is left a Ie. 356. 


1 C 3 demur- 


: 2% The Office of 


«2 £6.3.53 demurrer , whether a Deede by ſuch, 
| $6.24 63. be good or not. If but mute, 
2 wage his Law, and atturne by ſignes, 


P. 31. . and ſo perhaps by ſignes declare his Wil. 


Fo nams 44 40. 5. 36. 
, Cale An Alien may make, or be an Execu- 


tor, ſo as he be not an Alien enemy, for 
ſuch cannot ſue, as in the late Queenes 
time was held; but there the doubt was 
whether a ſubject of Spain were at that 
time to be held an enemy, no war being 
proclaimed between the Kingdomes , 
though hoſt li y exerciſed. 

As for perſons Attainted, Convicted, 
or Qut-lawed, it will be ſaid, that theſe 
can have no goods of their owne, and 


conſequently they can make no Wills 


nor Executors; and it is not to be deni. 
ed, that we find it pleaded ſometimes by 
Executors, that their Teſtators ſtood 
our. lawed, But firſt it is clear, that all 
and every of theſe may bave goods 48 
Executors to others, which neither are 
forfered by Attainder or outlawry, nor 
divefted by marriage or Villanage. Ther- 
fore as touching them, they may make 


Teftaments, And that all theſe forts of 


perſons may be Executors,is alſo evident. 
So alſo couching Villains, Monkes and 


Friers, 


be may | 


Ws 3 
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Friers, who can have no goods to their 
own uſes. And that one attainted of 
felony may have an Executor, appeares 
by the Caſe in the late Queenes time , 
wherein it was long debated , whether 
ſuch an Executor might maintaine a 
writ of error, or not, to reverſe the at- 
tainder of the Teſtator : And as for o- 
ther Out-lawries, the Plea thereof by 
che Executors, that their Teſtator was , 
and died out-lawed, proves not a nullity 
of the Will, or Executorſhip : for then 
they might have pleaded, that they were 
never Executors. But it rends to this, 
that no goods did,or could come to them 
for ſatisfation-of the debts by reaſon of 


out- lawry; yet it hath been delivered, 
not of old only in many books, but by 


ſome of late, that debts upon contract, 


r AF. F. 
where the defendant may wage his Law, . f 


ate not forfeited by out- lawry, nor un- 3. 5. 50. 
certain damages for treſpaſſe in battery, 2 6 25 
or falſe impriſonment, &c. Quer. Of 9 Flt. D. 
breach of Covenant. But goodstaken .. 
away by a treſpaſſer, may yet be for- J. 95. 
feited by the attainder or out- lawry of 30. 5, £7 
him from whom they were taken, for 16 £4 4. 7 
that the property in righe ſtill appertai- 34 7 2 
ned to him, and he might have taken 


C 4 them 
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them again whereſoever he found them , 
therefore the action for this ſhall not 
come to his Executor, but for the other 
not forfeited, it may. 
15.8.7.fo9, Whether an Excommunicated perſon 
| be able to make a Will or not , may bee 
ſome doubt, ſince Keble denieth him abi- 
lity to preſent to a Church; and in the 
fam. very point anciently che opinion of Ca- 
Fs noni ſts hath beene Negative, but more 
lately grew Affirmative. 


Who may be Executor more. 
AN Excommunicate perſon cannot 
1 3 ſue; that is, proceed in ſuit as Ex- 
ecutor till he be abſolved , there being 
danger of Excommunication to all that 
conyerſe with bim; but this makes not a 
nullity of his Executorſnip, nor over- 
throwes the ſuit, but ſtayes jt only from 
el d proceeding untill abſolution. As for 
bas may be perſons attainted or outliwed , we have 
by epa before ſpoken Affirmatively in way of 


Tuſt proof,that they may make Executors for 
P[/cati» © continuation of the Executorſhip ; ſo of 


But an Ali- Aliens, and others before, Recuſants 


n enemy 2 . 
3 convicted at the time of the death of any 


us 1 718 Teſtator, are diſabled to be his Executors. 
„ 3 . 4 p 
5. Jonah Whether Corporations, Compound, 


Or 


43 E x EBCUTOR, 
or conſiſting of divers perſons, may bee 
made Executors or not; I doubt. Firſt , 
becauſe they cannot be Feoffees in truſt 
to others uſe. Secondly, they are a bo- 
dy framed for a ſpecial purpoſe. Thirdly, 
they cannot come to prove a Will, or at 
leaſt to take an oath as others doe. 


y hat a man may give or diſpoſe by bis wil. 


Aving conſidered of the makers of 
H Executors by Will,and of them fo 
made, Let us now conſider what by 
this Will may be diſpoſed, given, or be- 


queathed. And firſt, he who himſelf 1s Dork 


an Executor, cannot by his Will give or 1. 
bequeath to any other the goods, chat 


tels, or credits he hath as Executor, the 
property not being altered , for that he 


bath not them properly as his own, or to 


his owne uſe : only he may make a con- 
tinuation of the Executorſhip, and his 
Executor ſhall have them as Executor to 
the firſt Teſtator, as was reſolved by the 


Judges of both Benches, in the late 2% ue. 
Queens time. And if he bee Admini- A 


ſtrator, the bequeſt is then alſo void, nor 
then will they goe to his Executor, but 
to a new Adminiſtrator ; but on his 
ON: death 


Gramm 


Plow, 
su. 
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death · bed he may ꝑive them by Word or 
ie Hi lig be Deed, theugh not by Will. Next, if 
may aher man have debrs owing to him, as many 
ty. have much, it is confiderable, whether 
by way of bequeſt in his Will , bee can 
give away theſe to any from his Execu- 
F. tors. And doubtleſſe he cannot effectu- 
14, 15. d 7 . 

where the Ally in Law, they being not ſubject to aſ- 
vequeſt a2 ſigument unto any except the King. So 
Kxeeutors , 4s, if he give ſuch a debt to A. and ſuch 
be chr to B. yet muſt the ſuite for them be in 
ther Exccu - che name of the Executor ; and ſo alſo 
eas the Releaſe or Acquittance for them, 

and not'in'theirnamesto whom the be- 
14a. Ndeſt is. But when they be received , if 
Scher to there be no debts to pay, the Executor 
ene Ought to deliver them to the party to 
whom the bequeſt is, and thereunto may 
43, E . „ be compelled in Coutt of Conſcience, 
x4, 15.11. or in the Spirituall Court. Therefore the 
— Caſc of che bequeathing money payable 
where by U pOn a Mortgage, is in this manner to be 
Raced joint · And erſtosd to be good, and not other- 
& by we wife as Ttake it. He that is joyntly with 
' "DiExreiites any other eſtated in Lands or goods, can 
berweer® give no part by his Will, but all will ſur- 


joint tenants 


and tenants vive: but by act in his life he may diſ- 


in comm poſe of his part, and the Aſſignee may 


3 diſpoſe of his moiety by Will yea though 
5 Grants. — | | it 
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it be half an Horſe or One, that cannot . 
be divided. So of a Leaſe of Landes, of ns OP 
Tithes, or Grant of goodstotwo , h. Common. 
bendam, one moyety to the one, and the 
other moiety to the other; each 
give his moyty by Will. But if one be 
poſſeſſed, or eſtated for years by Leaſe, 
Wardſhip, or Extent &c: in the right 
of his Wife, ot have the nent avoidance 
of a Church in her tizht, he carinot by 
Will give or bequeath any of theſe; but 
notwithftanding they will remaine unto 
his wife upon his death; but yet his 05 
or Grant of them, taking effect in his 
life time, would bind his wife, and 
away the intereſt from her. If one be 
Tenant for the hyes of one ot more o- 
thers, as oft times men take Leaſes for 
lives of younger perſons than themſelves, 
this cannot be by Will diſpoſed of, fer 
that it is no chattel, nor is it within the 
Statutes of Wills, for that it ino ſtate of 
inheritance; Therefore let the party 
look to convey it in his life time, leſt it 
go to an Occupant, viz, him who firſt 
ſhall enter. If it be an eſtate in Land, he 
muſt either make Livery, have a bargain 
and ſale inrolled or covenanted to ftand 
ſeized to the uſe of his wife , or gs 
a is 
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his blood, or make a Leaſe for yeares, 
determinable upon thoſe lives : -Good 
it be by bargaine and ſale for yeares, 
if the thing be in Leafe, that ſo. without 
Inrollment or Atturnment the Rent 
may paſſe , elſe a bargaine and ſale 
may be made for a moneth, or ſuch 
like time; and then a Releaſe or Grant 

of the reverſion, in ftead of Livery and 
Seiſin. But if a man have a Leaſe for ne- 

ver ſo many yeers, determinable upon 
life, or lives; that is, if ſuch or ſuch 
live ſo long (which unskilled perſons 
_ call a Leaſe for lives) this State may wel 
enough be given and diſpoſed by Will, 

becauſe it is but a chatrel. If a man 

ſeized in Fee, or in Tayle of Land, ha- 

ving Corne growing upon it, and by 

his Will doe give the Corne, and die 

before ſeverance ,” this is a good be- 

queſt; becanſe , the Corne ſhould 

have gone to the Executor. So it is al: 

ſo of a parſon touching his Glebe, and 

a man ſeized in the right of his wife, or 

#41. Merton his one right but for life. But as for 

dean, Lage. trees growing up1n the ground; theſe 

232 can no otherwiſe be given by Will. then 

& ali Ac. as the Land it ſelf upon which they 

| grow, may be given; of which matter, 

| as 
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a5 not pertaining to the Office of Execu- 
tors, viz. How, and in what manner XX"; * 
Lands may be given by Wil, I intend not 2 be' de- 


| the 
to treat in theſe diſcourſes, a_—_ 
| Wills, with. 
* * out þ 1 
of the Revocation and Counter mand of the Baud de 


wills, and nem Publication. felf. 


H wit conſidered of the making of 
Wills and Executor. Let us be- 
fote wee come to the Probat, conſider 
of Revocation, for that may take away 
the force of a Will rightly made. A 

Will cherefore having two parts, viz. 
Inception, which is the making; and Con- — 
ſummation, which is the death of the Te- conjunme 
ſtator or maker of the Wil, there is power see the 
in bim at any time before death, to re. pleading of 
voke or alter his Will at his pleaſure. à ler ilk 
Conſider we therefore of Revocations, 1, % 
and alſo of new Publications, or Reaffr. e | 
wance of Wils, in whole or in part. As 
therefore a Wil may be made by Word; 
So alſo may a Will made in Writing 
bee by Word revoked or diſanulled : 
for ſince every making of a later Will is a 
Countermand and ſuppreſſion of the 
former Will, and fince a Will may be 
made Nuncupativeiy or by Word, - 
| 0 
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ſo by making a verball Will , one may 
revoke a written Will. It will thereup- 
on follow, that one by Word may ex- 
preſſe the alteration of his minde thus 
far, that the Will by him forme:ly made, 


hall nat ſtand, but be revoked and an- 


 nulled; and this will ſtaad and be effe- 
Qual, ſo as if he after die without ma- 
ki — — Will, or new Publication, 
or Reaſſicmance of the former, be dieth 
inteſtate or without will As a Will may 
he wholly revoked, ſo alſo in part: Here- 
about a god reſolution was in a Keneiſs 
Caſe, where one Rete by his Will in 
writing. did give ſome Gavel- kind Land 
to ane Hanriſen. and five dayes before 

death; ſaid inthe preſence of witneſ- 
s, that this giſt ſhould gor land, and 
that he would alten it when hee came 
dome, deſicing them to bear witneſſe 
of bis Revocation, Now before bee 
game home be was killed by the (aid 
Hærriſon. Who cauſed the Wil in wri- 
ting to be preved, and after he was at 
tainted and hanged. for the murcher, and 
his Sonne by the Cuſtome of Rent, (vis. 
the Father to the-boggh , and the Son 


14: El, to the plough ) catre into the Land, 
1 31+: 5 and this, wongar of Revocaian hy word 


only 
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only was held ſufficient, although the 
Will in writing were not cancelled nor 
defaced. And the like reſolution for 
verbal Revocation, is implied in the, 
Caſe of For/e and Hembling ; ; where it „ „ 
being reſolved that a Feme Covert, or Tü ts, lu. 
married woman by word Connterman- 4. f 60 
ding and Revoking ber Wil}. formerly, 
made, when ſhe was a ſole or unmarrie 
Woman. by was not effectual, nor of 
force, by reaſon of her Coverture, takin 
away the freedome of her Will. Hereb# 
it is implied, that another who hath free- 
dome of Will « may by Word ſufficiently 
revoke a Will in Writing ; and fo was 1 
ſince alſo admitted in the Caſe betweene 
Sir Edward Mountag ue and Jeoffryes, 7. N. fe. 
oueding the Will of Sir 70. 7eeffryes: but l. , 15 
there a difference was oonceived betwixt c 
ſay ing, I wil revoke ny Will, which on- 
ly,expreſſed a purpoſe. 0 e or intent, and 
therefore was no pref Revocation ; 
and ſayin Idoe revoke i ir "orit ſhall not 
ſtand, or ks ſhall have my Land, 
which croſfed the PG the Will, 
Andas Wiſs may be ty. or in part 
revoked, ſo may alſo-the Executorſhi 
of one or more of the Executors, and 
yet the Will may ſtand in all the Other 


Parts 
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parts, ſo as there be any one Executor 
or more unrevoked: but if all be revo. 
ked, then the whole Will is revoked, 
becauſe no Will can ſtand without Exe- 
cutors: and this Revocation may bee 
by Word only, without being expreſ- 
ſed in the Will or any other writing. But 

I would wiſh all to expreſſe ſuch Revoca- 
tion in the foot of the Will, or that 
the name or names of the Executor or 
Executors ſo revoked be expunged ot 
blotted out of the Will, and that this be 
done inthe preſence of ſome witneſſes to 
teſtifie the act and intent of the Teftator. 
Again, Revocations may be by act in 
Law, as well as in fact, or by direct and 
expreſſe terms, as in the ſaid Caſe of 
Mountague and 7eoffryes , whete Land 
rad „ being deviſed by Will, and the Deviſor 
Dy. 74'& after making a feoffment , though there 
WP were ſome defect inthe Livery, to make 
it effectual; or if he made a bargaine and 
” fale, that was never inrolled, or granted, 
the reverſion', but no atturnment had, 
ſo as the Land paſſed not. yet in all theſe 

Caſes the Will or gift of Land ſtood re- 

voked: But in Caſe he had only Cove- 

nanted that he would have made ſuch 

an eftate, and not done it, this was held 

ts 
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to be no Revocation. And ſo by ſome, 
in caſe he do but make a Leaſe, leaving 
the Fee-ſimple as it was, but of this 
Quere; And if a difference may not be 
betwixt making a Leaſe for years, and a 
Leaſe for life, which altereth the Free- 
hold. If a Leaſe for twenty years be 
bequeathed to / S. and after the Teſta- 
tor maketh a Leaſe for fifteene years, 
reſerving a Rent, I take this to be no Re- 
vocation of the bequeſt ; but if the Te- 
ſtator after this Will made, take a new 
Leaſe for a longer terme, ſo as the for- 
mer Leaſe is ſurrendred in fact or in Law, 
this myſt needs bea Revocation of the 
bequeſt, or at leaſt an adnullation there- 
of; and that altbough the bequeſt were 
generally of his Leaſe, not mentioning 
the number of years: for this which he 
now hath, is another Leaſe, and not that 
which hee bad at che time of the making 
of the Will. So, if one give his black 
*oelding by Will, and after, before his 
death, he ſelleth or giveth away that 
Horſe, and buyeth another black one, 
this new gotten Horſe ſhall not paſle by 
the Will, becauſe it was not the Teſta- 
tors at the time of making his Will. So 
© alſo, if the Crop in the Barn be bequea- 
D thed 
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thed inoctober, and the party lives tifthat 
time twelve month, having ſold that Crop 
and Inned a new, this later Crop ſhal not 
paſſe by the Will, and the former cannot. 
Again, as revocation may be by alte- 
ration of the ſtate of the Deviſor, in the 
Land Deviſed; ſo may it alſo be by al- 
teration, in ſome caſe, of the ſtate or 
quality of the perſon of the Deviſor. As 
it a woman ſole make a Will, and after 
take a Husband, this without any more, 
as is reſolved in the ſaid caſe, of Forſe and 
Hembling, doth work a Revocation , or 
adnullation of the Will, for that eiſe 
it ſhould bejrrevocable, fince ſhee ha- 
ving ſoft the freedome of her Will, can- 
not actually and directly make a Revoca- 
tion, as we before have ſhewed. But not- 
withſtanding her Will be revoked, yet in 
caſe her Husband before or after marri- 
age with her, were bound or Covenan- 
ted to perform this womans Wil, if he ſo 


bw 
4 
* 
5 
? 
7 


do not, by paiment of the legacies there- 


in bequeathed, his Bond or Covenant wil 
ſtand good and be ſuitable againſt him, 
as was adjudged touching the Will of 
Elizabeth Smaleman , married after her 
Will made to one Wood, who firſt was 
bound to perform it. Yet another caſe 

there 
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there is of Alteration in the ſtate of the 
Teftators perſon, which makes no Revo- 
cation of his Wil. As if he being of ſound 
mind and ability, make a Will, and after 
becometh frantick. In this caſe this 
is no Revocation : So as his Wil ftands 
till his death irrevocable, if he recover 
not. Nowof a Will Revoked , there 
— be a reviver by a new Publication, 
and thereof now. 


= y —"—_ * 
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of new. Publications. 


| Here ſhewed how a Will may bee 

| . revoked, and ſo loſe its force; let 

us now ſee how without making a new 

Will, that ſo revoked may be rivived, and 

ſet on foot againe. And that is divers 
wayes: as Firſt, by a Codicell annexed 27.38 % 
after thereunto, as was reſolved between roy OY 
Betford , and Barnecot , in the Kings 
Bench, Secondly, by adding any thing 
to the Wil, or making a new Execu- 
tor. Thirdly, by expreſſe ſpeech or 

2 word, that it ſhould ſtand or be bis Wil; 

as I conceive, to have been the better 
opinion in the ſaid caſe'of Mountague 
and fef-yes, wherein yet was much 
difference of opinion, both touching 
= Revoca- 
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Revocation and new Publication: If a 


" 44, ee Man having made a former Wil do make 


44. Ed. z. fol. 


a later which is more than a bare Revo- 
cation ; ver if afrerward lying upon his 
death bed, and ſpeechleſſe, both theſc 
Wals be delivered into his hand, and 
he required to deliver to one of his 
friend: about h m,ñ chat Will which he 
would have to tand and to keep in his 
ha ds che other; hee thereupon deltwe- 
reth to the Miniſter or other his neigh- 
bours, the firſt made Will, retaining in 
his hands the later, as was done in the 
time of Edward the third; here the 
former will, choogh made void many 
yeers before by the later, is revived, 
and thall ſtand as the parties Will. But 
now put the caſe that a bequeſt at the 
firft is void, yet by publication after, it 
may bee good; as if one give to Sarab 
his wife à piece of Plate, or other ching, 
and tis th no ſuch wife at the time, but 
after marryeth one of that name, and 
then publiſheth bis Will againe; now 
this ſhail be a good bequeſt. So if one 
Deviſe Lands or Goods which one hath ' 
nt; If he after do purchaſe the ſame, 
and then ſay that his Will before made 
alf ſtand, or bee his Will, It _ 

c 
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de a good Will and Bequeſt, for this in 
effect a new making. And thouꝑh moſt 
of the precedent caſes be of Revocation 
of particular parts of the Will, and not 
of the total: Yer firſt, be it conſide- 
red that that part ſo revoked was in 
effect the ſubſtance of the Wills : Next, 
it is eaſily diſcerned that if one part be 
revocable, ſo is another alſo; And thus 
Revocation. may ſpread it ſelfe over 
the whole; nay , doubclefle the whole 
Uno flats, may be revoked , as well 
as by parts, even as a fagot may be 
put wholly into the fire, as well as ſtick 
by ftick. And as the Yelleities or dif- 
poſing parts of the Will, are revoca- 
- ble and revivable by new Publication 
as aforeſaid, fo is :lio the conſtitution 
of Executors. As if one of the Exe- 
cutors names bee ſtricken out, and 
afterwards a (fet be written over his 
head by the Teftator , or by his ap- 
pointment, now is hea revived Execu- 
tor. So if the Teftaror expreſſe by 
word, in the preſence of Witneſſes that 
the party put out ſhall yet be Execu- 
tor; but now I mean, where the Exe- 
cutors name is not ſo blotted out , but 
that it may bee read and diſcerned ; 

D 3 for 
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for elſe the ſet is upon nothing; and if 
the Verball reaffirmance ſhould renew 
his Executorſhip, then muſt the Will be 
partly in writing, and partly Nancupative, 
his name not being to be found in the 
Written Will. | 


— 


CHAP. II. 


Of the State of things inſtantly upon 
the Teſtators Death, before 
any Will proved. 


——_— 


Here we will conſider theſe 
ſeverall things. 

; 1. What is Wrought by a gift of a thing 
certain and known,as the White Horſe, 
the Red Cow, &c. 
2. What by a Bequeſt to an Executor. | 
3. What wrought by a Releaſe in the Will, 
to a Debtor. 1 
4. What by making a Debtor, or Creditor, | 
an Executor. 


s touching the firſt, vi. the 
bequeſt of a Chattel real, or per- 
ſonal, which the Teſtaror bad 
Ain poſſeſſion, notwithſtanding a 
| N that 


5 
4 


08 


ay Ex REBCur ox. 


that if the ſaid Teſtator had by his Deed 
or writing, or but by word on his death- 
bed, or before, given theſe his goods, and 
dyed before they had been taken, he to 
whom they ſo were given, might have „ p. 
taken them; yet in this caſe of gift by Ma Dy. 110 
Will, neither can the Legatee, viz. he 97-15% 
to whom they ate bequeathed , either 5; & 96. 
take them, or recover them from the 
Executor, or a ſtranger taking them, by 
any Suite at the Law, for that he hath no Ohne & 
property in them; yea if the Bequeſt be . Far. 
co himſelfe who is made Executor, be it SS ed 
of Leaſe, Plate, Cattel, &c. They ſhall / Pi. 37 
not veſt nor ſettle in him as Legatee, but —_ OY 
as Executor, until expreſſe, or implyed cur. Por- 
election: but he is to have and take the 5,114. 
ſame by way of Legacy. And the reaſon feenore of 
in both caſes is this, viz. That the Law ga: 204 
prefers debts, and the ſatisfaction of * ERER 


„them before Legacies, and ties Executors cor only. 
| alſo to that rule, and therefore will trans- 


ferre nothing from or out of the Execn- 
tor, till he having conſidered of the 
State of the debts to be paid, and goods 
e | outof which the ſame are to bee paid, 
mall find that ſafely this or that legacy 
may take effect without making any 
8 ö defect in pꝛyment of debts, or drawing 
* D 4 upon 


7 
& 


. 
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upon him and his owne goods any da- 
mage or loſſe as 2 wafter : and there- 
upon fhall affeat ro fach Legacy. Thus 
now is the Law taken ; but heretofore 
ſome opinion hach runne otherwiſe, vix. 
27 H. 6.8. That he to whom any Bequeſt was made 
Of late per» | | ; | 
haps ſore of a thing known and certain. might take 
ſingle or it without any aſſent of the Executor: & 
nions may that when to the Executor himſelfe any 
alſo hare good or Chattel movable or immoveable 
run that | | 
way, but in Was bequeathed, in caſe there were other- 
de Wiſe ſufficient govds , for tatisfation of 
point was debts,the ſame ſhould inſtantly upon ihe 
divers ries Teftators death, without any act or ele- 
argued, an wy | ' 
thin ad. ction by the Executor, bee transferred 
ndged ay into, and unto him in his own right , as 
a Legacy , and not remaine in him as 
Executor. As for ſummes of money be- 
To tee queathed, or ſo much in Plate or Rings 
bough:. » . 
sit is evident that they maſt be had by the 
delivery of the Executor: Yet hath the 
Legatee ſuch an intereſt before dehvery, 
as thatdying before payment, it will not 
go to his Executors. But as I take it, no 
ſuch perion to whom any thing certain is 
given by Will, can make any gift or 
grant of it before the Executor have af- 
ſented to his having thereof ;. Not per- 
haps will the Executors aſſent, after the 
| Mb grant 
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grant, have ſuch relation, as to make Auer. 


good the grant precedent; why ſo yet, thi: ſee 

More atter 
; 7 a 5 Tie. 
which is a like aſſent to the grant ot ano- tler 


more then an atturnmem of a Lea ſſee 


ther? And Mere if by the outlawry of 
the Legatee , before the Executors al.” 
ſent, this tlung bequeathed be forfeited. 

If without juſt cauſe an Executor will 
refuſe to aſſent, he is compellabie by Law 
Spiritual or Court of Conſcience, yet if 
Spiritual Court preſſe to doe, where is 
juſt cauſe to ftay, a Prohibit lieth, aut Credo; 
for ſince executors ſtand liable to reco- 
vety of debts _—_ them by Comnion 
Law, it is reaſon that Law enable them 
to keepe wherewith to pay. And here 
yet note ſome ſeeming oppoſition in the 
Law ; for where before great difference 
was ſhewed between a Deviſe or Bequeſt , 
and a gift or alienation executed in ones 
lifetime; Yet the Lord Dyar reports 
it to be reſolved, that where a Leaſe for 
years was made upon condition, that the 
Leſſee ſhould not alien in his life time, 
that yet a Bequeſt of this Leaſe by his 
Wilt, was a breach of the Condition, as 
being an alienation in his life time. 

3. Of adifcharge by Will to a deb- 
tor, ſome queſtion may be, whether to 
. perfect 


The Office of 
perfect and make good this, ſo as the 
debtor may plead it in Bar, there be 
not requihte, as in the former, an aſſent 
of the Executor. Oa the one ſide, ſince 
this giving is a forgiving, for he to whom 
it is bequeathed, cannot otherwiſe have 
it then by way of retainer, it may pro- 
bably be (aid, that here needs no ſuch 
aNent of the Executors, as in the caſe 
where any thing is to betransferred ; for 
here is rather an extinguiſhment , and 
an exoneration then a paſlage of a Chat- 
rel by way of Donation. On the other 
ſide, it is probable that it being but a Be- 
queſt, and ſo a Legacy, ſince debts are 
in Law and Conſcience to be ſatisfied 
before any Legacies, that therefore the 
Executor having not ſufficient o:herwiſe 
to ſatisfie his Teſtators debts, may ſue 
for this debr, and refuſe to ſuffer it to 
paſſe away as a Legacy, And to this 
opinion doe I encline, as beft for Cre- 
ditors; and ſatisfaction of debts is by 
Law reſpected as an act greatly concer- 
ning the Teſtators ſoule. But ſome wil 
perhaps make a contrary doubt, that al- 
though there be an aſſent of the Execu- 
tors to this diſcharge, yet it will not a- 
mount to a legal releaſe, fot that a debt, 
at 
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at leaſt, if it be by ſpecialty, cannot be 4 705 
releaſed but by Deed, and a Will is no bur « exe 


Deed, for a Seal is not neceſſary there- “ 


unto, though it be fit and convenient ; 
whereto I give this anſwer, that a Will, 
though it be not properly and legally a 
Deed , for it may be good enough with- 
out a Seal, which is an effential part of 
a Deed, yet bath it the force and effect 
of a Deede: for as a Releaſe cannot 
be made but by Deed , ſo neither can an 
Eſtate or Intereſt, though but for years, 
in Tithes, Advowſons, Commons, Fairs, 
and like things, be granted or aſſigned 
otherwiſe then by Deed; yet it is clear 
that ſuch a ſtare for yeers in any of theſe 
may be given by Will, as well as a leaſe 
of Land, which proves a Wil to have the 
force and effect of a Deed. 


Of making a Debtor or Creditor, Executor: 
and br t of the Debtor made Executor. 


» Uppoſe we then that A and B. being 
made Executors, the Teſtator was in- 


debred to A twenty pounds, and B. was 21 B. 7. 31. 
indebted to the Teſtator twenty pounds, , . 
how doe things ſtand preſently upon Danby & 

death? Firſt, it is cleer that the debt of“ * 


B. to 


44 * he office of 


And may 0 the Teftator,ſtands in Law extinct, 


be granted this making of him Executor, being a 


pn © Releaſe in Law. Therefore let Creditors . 
count before take heede. of making their Debters 
- {I Executors. And yet doubtleſſe (me 
thinkes) ſuch a debter made Execu- 

tor, ſhould hold himſelf reſtrained in 

Vet it ſeems Conſcience, from taking benefit there- 
Ae 156 of, if (the debt remitted) there ſhall 
was taken want ro atis fie either debt or Legacie of 
<7 v9 the Teſtatar: and I doubt whether a 
Court of Conſcience may not- juſtly ſo 

order, the Teftator being perhaps ig- 
norant of this point in Law, that this 

debt ſhould be releaſed by making the 

8 debtor Executor. And what is ſpoken 
never ad mi- Of making the debtor Executor, general- 
niſter. ly the ſame is to be underſtood of making 
1 any one of the debtors Executor, where 
30. there be many joint debtors: and fo al- 
2 R.3. 20. ſo where many Executors be made, and 
"ph but. one of them is debtor tothe Tefta- 
Vavafr., tor, for they cannot ſue without ma- 
„H 5. 13 king him who is the debtor, alſo a plain- 
| Tenade. tiffe, which he cannot doe againſt him- 
| © weſpaſſe_by ſelf, The like Law touching Actions of 
hs pn treſpaſſe or account: Yet of old, where 
kor, ho was one made his Bailiffe one of his Execu- 


| elpaſor. tors, together with «4 and B. who 
| | brought 
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brought an action of Account againſt the 


!  Bailiffeintheir two names only; Juftice 


Herle beld the action well brought: „ 
This was in the beginning of King Za... 
ward the third bis time; but che con- | 
trary bath been ſince reſolved. Some alſo: 6. 4.3/ 
have held, that though in the life of this 7,114 * 
Executor who was a debtor, he could 
not be ſued; yet after his death, the 21 KH. . 31. 
ſurviving Executors might ſue his Execu- K. 4. 17 
tor: but that cannot be, as 1 take it, for „ b. 43.64 
that the debt was utterly extint, by Pu cen. 36 
the making of him Executor, as if the 
Teſtator had [releaſed it to him; yea, 
though this Executor died before he did prac. wn. 
ever Admmiſter or prove the Will. And 85. 
like extinguifhment of the debt, if the 
Creditor marry with one of the Execu- 3 f. 
tors of the debtor: yet was there an Acti- 
on of debt maintained tenp. Edward 3: 31 E.; fit 
by the Husband and Wife, againſt the K*. 52. 
Husband, and other Executors upon an 
Obligation by the Teſtator to the Wife, 
before her marriage. But if a debtor 
take Adminiftration of the goods of his 
Creditor, this me thinks ſhould not diſ- 
ares > him, hut that his debt ſhould ſtand 
as aſſetts in his hand, becauſe the inte- 


ſtate did no act to free him from the 
debt. The 


Way, 


The office of 
The Debtor or Creditor made Executor. 


His makiag of the Debtee Execu- 

Plev, com. tor, & ſo the party who both ſhould 
185 By all pay and be paid, the debt giveth him 
—— 127254 clearly power to pay himſelf before any 
2 other, if his debt be by Specialty or upon 
were ine Record. Nay, ſome have held, that ſo 
goods — *f much of the goods of the Teſtator ſhal be 
which ſha1i altered in property out of the Executor, 
5.4 %o alte. as Executor, into him as Creditor ; 
5 but how that can be, I cannot ſee: For 
whether ſhall it be ſatisfied out of the 

see ploy, Leaſes and Chattels real or perſonal,whe- 
<o.544.the ther out of the Corne in the Barnes, 


like of aLe. | 8 
adac ot 20 Cartel in the Fields, Plate or Houſhold- 
Found given ſtuffe; this, till ſome election made by 

to the Exe - „ l 
this Debtee Executor, cannot be known, 


cu or. 


nor ſhall be effected by any operation 

of Law , preventing the Executors e- 

| IeRtion , in taking his ſatisfaction , 

where and how he will. For certainly, 

as an Executor hath election to pay 

| which Creditor hee will firft, ſo hath he 
Or if the election to pay and ſatisfie himſelfe, by 
Roods 2% what part of the Teſtators goods he wil; 
all to no yet perhaps if there be ready mony in the 


| * Ex-cutors hands, there ſhall be an altera- 
tion 
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tion of the property of ſo much thereof 

as was owing by the Teſtator to the Ex- 

ecutor. And if there come not to the $ce Pow. 
hands of ſuch Executor, ſufficient to pay 17513 
himſelf, he may have an Action of debt 1 F. 4.83 
againſt the other Executors, or the 13 f. 17 
Heir, as by ſome hath been conceived : 21 E. 4.3 
Vet let it be well adviſed of, whether, if 

he doe Ad miniſter at all, and ſpecially, 

if he pay himſelf any part, he have not 

thereby barred or diſabled his ſuit for the 

Reſidue. But if he refuſe to Admini ; py».:84, 6. 
ter at all, it were very unreaſonable that & 285 ©. , 
he ſhould not be able to ſue the other or he can- 
Executors, for ſo a debtor might by ſub- »*: *pporti- 
tilty make his Creditor an Executor with * © 
others,and take a courſe that his goods 

ſhould come only into the hands of thoſe 

others, ſo as the Creditor could not 

pay himſelf;and conſequently, if he could 

not ſue the other Executors, he ſhould 

thus be ſtripped of his debt by a fleighr. 

Quære, if he may bring the action in 

the name of the other Executors, only 

the Wil being proved in his name, as wel 

as in the names of the reſt; or whether the 

Action ſhall be brought in his name 

alſo and then he be ſevered at his owne 

prayer. But againſt the Heire there is 


none 


0 
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. none to joyne wich him, and him may 
12 H, 4.21 h : g | a . 
He may ſue he fue if he have no Adauniſtted as Ex- 
the Heire if ęcutor; this admitted, that the Bond ex- 
the Heir be 1 > . — 2 
bound, and tend to the Heire, which without expreſſe 
| Ane words it doth not, though for the Exe- 
ds a cu tor it be other wiſe. * 
Xecutor. Thus having conſidered of the State 
of things before and without any Wl 
proved or other a& done by Executors : 
we ſhyuld now come to the point of 
proof; but two things, pertinent to it, 


are in Order precedent. 


CHAP. III. 


I. nat may be done by or to an _ Exe- 
cutor befexe proving of the Will. 
2. Of Refuſal, and the things incident 
thereanto. | 


a 


prone eee? — 6 — 
Before probate, what may bee done by or to 
E xecutors. y mY 


S$ to this it is clear, that before 

A proving ofa Will by the Executor, 

he may ſeize and take into his hands any 

of che goods of the T eftator , yea enter 
mino 


an EX HS ur oA. 
into the houſe of the Heir( if not locked) 
ſo to doe, and to take the ſpecialties of 
debts;and generally he may do all things 
which to the Office of an Executor per- 
taineth except only bringing of Actions 
and Proſecution of Suits.) He may pay 


debts, receive debts, make acquittances & 5 4 f. 33 


releaſes of debts due to the Teſtator, and 


47.7. H. 4. 
18. They 


take leaſes or acquittances of debts owing cannot ſue 


by the Teſtator : Yea,if before ſuch pro- 
ving, the day occur for paiment, uponbond 
made by or to the Teſtator, paiment muſt 
be made to or by this Executor, though 
no wil be proved, upon like pain of forfei- 
tur e, as if the Will were proved. Alſo an 
Executor may before Probate, ſell or give 
away any of the goods or Chattels of the 
Teſtator. And whereas tlie aſſent of an 
Executor is neceſſary to the ſetling and 
Execution of a Legacy, as before hath 


till they 
have the 
Will under 
the ſeal of 
the Ordina- 


ry. 


Wray.23 El. 


been ſhewed ; So as if one give me his 


white Horſe, or black Cow, by Wil, or 
any other well known thing, I cannot 
after his death take it, though I come 
where it is, but am-puniſhable by action 
of treſpaſſe, at the Executors ſuit, if he 
doe not aſſent, yet an Executor before 


the Will proved, may give bis aſſent, 
and it will ſtand good. Yea, * 
| E e 
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he die after any of theſe acts done, the 
Will being never proved by him, yet do 
theſe Acts ſo done, ſtand firm and good. 
as Itake it. Vet (as I find) an Execu- 
tor, making his Will, and dying before he 
had proved the Will of his Teſtator, his 
Executor may not prove both the Wills, 
and ſo become Executor to both the Te- 
ſtators. But in caſe the goods were, after 
debts paid, bequeathed to the Executor, 
his Executor may take Adminiſtration 
of the firſt Teſtators goods, with the 
Will annexed, as by Doctor Drury was 
in the late Queens time declared to be 
the Law, and courſe of the Court Spiri- 
tuall, to which credit was given by the 
Judges of our Law, and the Court of 
Star- Chamber: for though the Book do 
not mention it to have been in Star- 
Chamber, it is elſewhere ſo reported : + | 
Yea an Executor, for goods of the Te- 
ſtator taken from him, or a treſpaſſe 
dong upon the Leaſe-Land, ora Di- 
ſtraining, or Impounding of goods or 
Cattel, may maintaine, before the Will 
bee proved, actions of Treſpaſſe, or 
Replevin, or Detinue; for theſe Actions a- 
riſe upon the Executors owne poſſeſ- 
ſion, | | 

But 


ut 


l the ſeal of the Spiritual Court, as well 
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But before the proving of a Will, an 
Executor cannot maintaine a ſuite or - 
ction of debt or the like, And the rea- 
ſon is, for that therein he muſt ſhew 
forth the Will proved, under the ſeale 
of the Ordinary. And ſo, as I take it, 
muſt it be, if he bring any Action for 
treſpaſſe done, or goods taken in the 
Teſtators life time, ſo as the Teſtator 
himſelf was intituled to the Action, and 
iti growes not upon the Executors poſ- 
le log. I find that an Executor granting 


to him came from the Teſtator; the 
Grantee maintained a Quare impedit, 
without ſhewing forth the Wil: But the 
Executor himſelfe might ſo have done, 


as of his own poſſeſſion before the Will 


proved, and ſo without ſhewing it under 


as Actions of Treſpaſſe, or Replevin, for 
goods taken after the death of the Te- 
ſtator: yet in the Principal caſe. of Grey/- 


34. P. & 4. 
. "2D Dy. 135. 4 
the next avoidance of a Church which 2). i» Plow. 


com, 28 1.6. 


brdok and Fox, which was an Action of pl wn; 


ved. But that proves not any neceſſity 
thereof, or that if the Will had not beene 
Ss pro- 


Detiuue by the Executor, for goods ta- 273 b. 
ken or detained after the Teſtators death, 
the Plaintiffe did ſnew forth the Wil pro- 


The Office of 


proved, it could be no hurt to ſhew 
it forth; ſo upon his own contract for 
the Teſtators goods, as if the Executor 
ſell Cattel, or other goods of the Teſta- 


tor before the Will proved, he may for 
2 mony payable, maintain an action for 
edt 


ore he have proved any Wil: and 
in this and the action of Treſpaſſe, there 
is no neceſſity of naming him Executor. 
Alſo on the other ſide, an Executor 
may well enough be ſued for debts of the 
Teſtator, before the Will be proved; 
for he may not by his own Act of delay- 
ing the Probate of the Wil, keepe off 
Suits, except hee will refuſe in due 
manner, that ſo Adminifiration being 
granted, there may be ſome body Su- 
able by the Teſtators Creditors, for 
debts by him owing. And the uſuall 
plea of the Defendant, to eſtrange him- 
ſelfe from the Teſtament, is to ſay, that 
he neither is Executor, nor hath Admi- 
niſtred as Executor. So as if he either 
be Executor De jure, or De facto, by his 
owneaQ of Adminiſtring, it ſufficeth. 


an Ex RC uro. 


J Of refuſal to prove the wil, and therein of 

. Admini ſtration, farecluding refuſal. 

b Nt touching this other point, fit 

, to bethought of, before we med- 

l dle with the Probate, viz. Refuſal to 
E prove; we will thereabout conſider theſe 5 
F ſeveral parts, viz, Firſt, how, and in 

- what manner refuſal may or muft be. Se- 

ö condly, in what Caſes, or in reſpect of 

r 3} whataQsone named Executor hath loft 

e or determined his election of refuſal or 

; acceptance. Thirdly, of what effect and 

£ operation the refufal is, what difference, 

fi where all the Executors refuſe, and 

© where but ſome or one of them. Fourth- 

8 ly, what relation it hath: 

1 Now touching the firſt, the Ordinary, 

r before committing Adminiſtration, where 

i a Will is made, and Executors named, 714 
ift he know of it, muſt ſend out Proceſs 

at againſt the Executors, to come in ard 7 Het 4 
1-4 proveit, and if they do no: come, they Plow.com.) 


er are to bee excommunicate; but if they 
us doe come, if they nor any of them 

will prove, by reaſon of ſuch refuſal, the 
Ordinary may commit Adminiſtration ; 
perhaps alſo they may be appointed Exe- 
cutors at a time future, and not preſenly. 
E 3 Now 
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54 
Now refuſal cannot be verbally ; or by 


word, but it muſt be by ſome at entered 


9 £4. 4.33 Or recorded in the Spir cual Court, and 


Kenda therefore muſt be done before ſome Judg 


made Exe” 8 r and not beſore Neighbours in 


eutor, (ue the Country; for that is not effectuall. 
the nah qe 


for the Yet Sir Ralph Rowlet, making-the Lord 
debt, this Keeper Baron, Catlin Chief juſtice, and 


a refofal of the Maſter of the Rolls, Executors; they 
* Execu- wrote a Letter tothe Ordinary, that they 
A & 29 could not attend the-Bxecutorſhip, and 
5. therefore wiſhed him to commit Admi- 
barten ln ba, niſtration, who did ſo; making every 
9 of their Refuſals to be recorded, and 
this was held good: Sò ava Leaſe being 
by that Will bequeathed to Catlin, and 
he after this refuſalearriog and aſſigning 
it to one, andthe Adminiftrator allgn- 
ing it to another, it came in queſtion be- 
tween them, whether had belt r ht, and 
judgement was given for the a ignee of 

— Adminiſtrator againſt Cat/izs aſ- 

ſignee; whereas, if the Reſuſal had been 

void. C atlin had continued Executor, and 

ſo his title had been better. For, in caſb 

the Ordinary himſelf be made Executor, 

Tü Ble there (faith the Booke) hee may refuſe 
calls him before his Commiſſary; and ſo was it 


— there pleaded for the Arch- e 
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Canterbury, who was made Executor *to 
Sir William Oldballe. | En 


what ſpall be ſuch a medling or Admini- 
ſtring by an Executor that he cannot re- 


fuſe after. 


S to the ſecond, where an Executor 
hath Adminiſtred, he cannot af- 


terwards refuſe, becauſe he hath already £4 4. 45. 


ſelling land 


accepted ofthe Executorſhip, and ſo der a, £2... 
termined his election: at leaſt the Ot- is Admin. 


Dyer in caſe 


dinary ought not to accept of ſuch refu- offen 
fal, bur ſhould compell him to take upon e. Fe. Pl, 


him the Executorſhip, as the Law Was %. St. 
taken both in the time of Ed. 4. and of 36. Hen. 6. 


| Queen Elisabeth: Vet if the Ordinary“ ?““ 


4 

i 

* 
I 
# 


do admit one to refuſe, notwithſtand- 


ing that He have Adminiſtred : this ſtan- 


deth good, as it ſeemeth, conceived by 
the Judges in the time of Hen. 6. for 


there the Executor commanded one to 
take goods of the Teſtator, out of the 
hands of IS. wo . and 


| afterward the Executor refuf 
| the Ordinary 


refuted before 
and Adminiftration was“ 


7 


committed to the ſaid 7 S. who brought 
an Action of Treſpaſſe againft the party 
ſo taking tfe goods from him, and there 
; . 


| 
| 


Mich. 27 
28 Eliz. 


Boxes Caſe 
in com, ban. 
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the refuſall and committing Adminiſtra- 
tion were admitted to be good : ſo per- 
haps Factum valet quod fiers non debuit. 
And it well may be, that the Ordinary 
did oor know of che Executors ſuch in- 
termedling at the time when he did ad- 
mit of his refuſal. After Refuſal and 
Adminiftration committed, the Execu- 
tot cannot go back to prove the Will, 
and aſſume the Execatorſhip ; but if on- 
ly upon the Executors making default 
to come in upon Proceſſe to prove the 
Will, the Adminiſtration be commit- 
ted, here the Executor may yet at any 
time after come and prove the Will, and 
ſo undo the Adminiſtration: as was in 
the late Queens time reſolved betweene 
Bale and Baxter. 

But what if after refuſal, it ſhall ap- 
pear to the Ordinary, that the Executor 
had adminiſtred before his refuſal, ſo as 
had it been then known , the Ordinary 
ſhould not have admitted him to refuſe ; 
Whether now may he reyoke his Admi- 


niſtration (for it is revokeable) and in 
force the Executor to proceed to pro- | 


ving of the Wil? And ſurely me thinks 
he may, forthat the Executor by Ad- 
miniſtring bad determired his 1 590 

| and 
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and accepted the office of Executorſhip, . 
now he cannot both accept and refuſe. 5... 
Beſides we know, that Creditors may did Admi- 
maintain their Suits againſt him, ha- 2 
ving once Adminiſtred; the Common ene, 
Plea to free himſelf, and ſnew that he is 1 
not the party ſuable for the Teſtators 
debt, being, that be neither is Executor, ſued for 
nor ever did Adminiſter as Bxe cutor; debt, did 
wherefore he having adminiſtred, it wil be — + . 
found againſt him. Now it is not Con- 4nd washeld 
gruous, that in the Spiritual Court chere 24 i: 8 
ſhould be no Executor, and yet in the found for 
Courts of Weſtmin ſter there ſhould be an Juſt _ 
Executor. But ſince this point of Admi- 7#4* <4 ox. 
niſtring is ſo mat eriall to the point of be- 1 * 
ing admitted, or not admitted to tefuſe, 35 H. 5. . 
we will here conſider in this place briefly 
what ſhal be ſaid to be an Adminiſtration 
by an Executor, determining his election, 
and diſabling his refuſal, and what not. 1. 
Some wil perhaps conceive, that the act of 
the Executor in the forementioned Caſe, 
where he only commanded JS to take 
goods of the Teſtators out of a ſtrangers 
hands, was no Adminiſtration: & it is true, 
that in that Book it is paſſed in ſilence, & 
not expreſly ſaid to be an adminiſtration. 
But the Lord Dyer in the Caſe of 
Greisbrocke and Fox, ſpeaking of that 
8 | Caſe 


The Office of 
Caſe, ſaith exprefly, that the Ordinary 
mighi there have rejected the Executors 
refuſal; for ſaith he, when the Execu- 
tar had once intermedfed, he ſhould not 
have been ſuffered to refuſe ; ſo as hee 
4. doth cleerly admit, that to have been an 
-  Admitiiftiration, © And elſewhere it is 
held that if an Executor take goods of 
the Teſtator, and convert them to his 
..owmule., this is an Adminiſtration; yea 
if he do but take them into his hands, 
«+ - . Jay-lome, witheue converting of them: 
| 16 che wife take more apparel of her own 
then is neceſſary, this is an Adminiſtra- 
tion, as the Book admits ; but if by the 
aſſent or delivery of the Executor, it is 
2184 4'5 not. More clearly, if one do either pay 
. debts of the Teftator, or receive debts, 
318, on makeacquittances for them, or de- 
1 £129.16 mandithe Teſtators debts as Executer; 
a origiveawsy goods which were the Te. 
3.1. % . ſtatots, or deliver money of the Te- 
8.7. l. 20. fl. ſtators for Fees about proving the Wil; 
2. , all. theſe be full and elear Adminiſtrations 
20 H.. ] as Executor. But faith Fit ⁊ herb. if hee 
2 only lay out his own mony for Fees, this 
is: n Adminiſtration ; ſo faith Frowick, 
if he pay debts witk his own money; and 
* if he do it about the Fanerals, But * 
18 


uy 
i; 
* 
2 
* 
* 
* 
* 
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difference may be between acts done by 
one named Executor, and by a ſtranger, 
bir. to make him an Executor of his own 
wrong, whereof we ſhall ſpeak after; not 
in this place. If one being ſued as Execu- 
tor, take it upon him, and plead in Bar as 13. 33. H. s 
an en this 1 is an Adminiſtration. 3' © 


Of the farce and effelt of refuſal, 


8 to the third Point, vi. the force 
or effect of Refuſal, Firſt, it is clear 
Fat if there-be but one Executor, and he 

doe refuſe, or being many, if they doe 
albrefuſe, then is the party dead Inte · 

ſtate, and Adminiſtration is to be com- 

mitted with the Will annexed; as is be: 
fore ſaid; nor can any after meddle as 
Executors. But in caſe there be divers 
Executors, v1. A B and C, aud A onely 
reſuſeth, and the Will is proved by the I. 5. f. 
others, there 4 continueth Executor, 3. . , 
notwithſtanding his refuſal, ſo as be ſtill 37 

may releaſe debts of the Teſtator., and, 

debts owing by the Teftator may be-re- 

leaſed to him; yea, if Suit be to be had ?2 144 5 19 
by or againſt the Executors, it ſhall not eg" 


be in the name of B and C only; but 4 11. 2 Ba 


alſo muſt be named as'a Plaintiffe or De- 4 fol. 24. 
fenda nt, 


. LOC Pr. U 
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42 El. Co. 9. 
fol. 36, 37. 


4 & 5 bh. 
& Ma. Dy, 


169 c. 6. 


Sontra 21 
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fendant, elſe the Action may be over- 
For the Will being proved, all 


thrown, 
the Executors thercin named, ftand and 
continue Executors, notwithſtanding 
any of their refuſal; as it was reſolved in 
the latter end of the Late Queens time, 
according to divers former reſolutions. 
And therefore this Executor which hath 
refuſed, may afterwards Adminiſter at his 
pleaſure, and intermeddle with the goods 
as well as the others: yet ſaith | Brooke 
Chief Juftice, after the death of his 
Companion he cannot ſo doe, but then 
the Executor of him who proved, is on- 
ly to Adminiſter, Quod non eſt Lex. 
There may be ſome diffcrence between 
Suits by Executors, and Suits againft Ex- 
ecutors ; for when they themſelves ſne , 


they being privy to the Will, and having 


the Cuſtody of ic, muſt bring their Acti- 


on in the name of all the Executors, ac- 
cording to the Will; but he that is to 
bring an Action againſt them, need not 


rhaps take notice of more Executors, 
than thoſe that have proved the Will, or 
otherwiſe do Adminiſter : for it is no 


good plea for themſelves in an Action a- 


gainſt them, to ſay there is another Exe- 


cutor, without ſaying alſo that he hath 


Admini- 


-- 


2 
j 
\ 
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Adminiftred , as it ſeemeth by divers 
Books. Nay one book in the time of 
Hen. 8. goeth further. 24x. that if the ſuit 

be brought againſt all, yet one of them 

not intermedling with the proving of the 
Will, may plead that he was never Execu- 
tor;nor Adminiftred as Executor. By this 

it ſhould ſeem, that Executors refuſing (1 
mean all ofthem,ſo as no Will is proved) 
they in an Action againſt them, may ſay, 31 H. 4 
that they were never Executors ; but me; H * 
thinks they ſhould not ſo plead, but 25. 27 
| ſhew the ſpecial matter, as was done in An Gren 
the time of Edward the fourth. 

As for relation, I wil forbear to ſpeak, „ x. 4; 
till I come to proving, for that Probate, Co. 5 f. 36 
and Refuſal ſtand inthe ſame ſtate, as 
touching Relation. | 


In 


CHAP. IV. 
Of proving Willi. 


| Ow let us ſee touching the Pro- 

| hate of Wils, What is conſidera- 
ble; and therein of theſe three 

or four parts; 

I. Where and before Whom , and how the 

proofe muſt be. 


2. W hat 


2K. 3. xb. 
4 Ce. lil. 9 
Jo. 43. 
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2. What ſhall be Bona notabilia, to intitle 
to Probate. wet" 
3. What force or validity, either a right or 
erroneous Probate hath. 23 
4. What relation either Probate or Refu- 
ſall hath. ck | 
As touching the firſt point, viz. How, 
and where, and before whom Wills are 
to be proved, briefly thus; re 
The proving is in the Spiritual Court: 
yet in ſome, Mannors by Preſcription, 


Wills areto be proved before the Stew- 


ard, though no Lands thereby paſſe, as 
appears by divers Books: and in the Ma- 
nor of aunsfield is this Preſcription ; 
and in others, whereof Tremaile was 
Steward in King Richard the third his 
time, as he declared: and the like I may 
tell of my own knowledge, touching the 
Manors of Cowly and Caverſbam in the 
County of Oxford, where I have kept 


the Courts for the Lord Vicount WAI 


ling ford, and found it in preſent and fre- 
quent uſe. And it is ſaid by the Judges, 
in the time of King Heury 7. that this 
proving of Wills in the Court Spiritual, 
is not ancient, but of later time. Vea, 
it is acknowledged by Linwood the Dean 
of the Arches, that it pertains not to the 


* * & 4a* = - 
— IE" 2 1 
2 — 1 


| Spiritual Court of Common right ; ot 


| . cem. 1 


herein given way to the Ordinary, and 


N * 2 


an 


x3 CUT OR, 


is ſo in-uſe in other Kingdomes. 
reaſon why the Law of England b 


Court Spiritual, is ſaid by #/alfs in G ries- 
brock and Foxes Caſe , tO be the piety 
and integrity which is preſumed to be in 
thoſe of that Function, having charge 
of ſoules. Indeed they are, as it ſeems 
to me,Executorsof the new Teſtament; or 
laſt Will and Teſtament of Jeſus Chris; 
whereby great Legacies and Gifts are 
given to men, and by Paſtors to be diſ- 
penſed and diſtributed; :; of which di- 
ſtributers,. it is requi 


are they, who with him can plead Plene 
Adminiſtravit, vi. that they have fully 
Adminiſtred, as he did; much depen- 
ding thereupon, vix. Gods honour, the 


bleſſing, proſperity , and ſafety of the 


Country, the Piety, Juſtice, Conſcience, 
Contentation and Salvation of men. As 
for Wills proved in Loxdon and Oxford, 
before the Major, that is only in reſpeA 
of the Burgages wighin thoſe places de- 
viſable; but they were to bee proved 
alſo before the Ordinaries, in reſpe& of 
the goods, and there only where no lands 
dequeathed. 5 0X. 


| rec as St, Paul ſaith, 1 Cor. 4.2. 
T hat they be found Faithful. . And happy ARs 20,27 
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The proving then is to be before, the 
Ordinary,General, Particular or Special: 
by General I mean the Metropolitan or 
Arch-Biſhop, before whom it is to be 
proved , in caſe the Teftator have goods 
valuable, called bona Notabilia,in divers 
Dioceſſes, whereof he is Superior, 


e Of Bona Natabilia. 
| Hat ſhall be ſaid to be bona no- 
tabilia, is conſiderable, for there 
about hath been much diverſity of o- 
pinion: Some holding, that they muſt 
be of forty ſlnllings value, ſome five 


pound, ſome ten pound; yea ſome, that 

the value of a penny ſufficeth to draw it 

to the Arch- Biſhop, from the particular 

Cu 92,93 Biſhop. But thar difference of opinion I 


conceive to be now cleared, by a Ca- 


non made in the firſt year of K. Charls 
bis Reign, at a Convocation then held; 


whereby it is eſtabliſhed, that five pound 


ſhall be the ſum or value of bona Notabi- 


lia; yet therein is this Proviſo, that where 
by Compoſition or Cuſtome in any Dio- 
ceſſes, bona Notabilia are rated at any 


reater ſum, the ſame ſhall continue not 


altered. It is likewiſe thereby provided, 
that if any man dye in Itinere, vir. in his 
| journey 


men. I 


5 - * * 1 <A 1 n ; 
„ — nn eng nnn 1 Ot mne 1 
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journy or travel, the goods which hee 
then hath about him ſhall not cauſe 
that Adminiſtration ſhall be committed, 
or the Will proved before the Metropoli- 
tan. 
* Having conſidered of the value: now 
2 another Point obfervable,is, what things 
[ ſhall be ſaid to bee bona Notabilia. And 
as to that, debts owing to the Teſtator, 
are bona Notabilia, as well as goods in 
; poſſeſſion, their value being anſwera- 
ble; yet I think, if the Penal ſum of the 
Bond be but five pound for payment of a 
leſſe ſumme, although the Bond be for- 
feited; yet in the Spiritual Court, where 
reſpect to Conſcience ſuppteſſeth the fa- 
vouring of Executors ; this will not bee 
taken to be b Notabilia, viz. of five 
pound value, although in Law, the whole 
penal ſumme be a duty. But if the debt 
be five pound or more, though it bee 
deſperate or due from the King, againſt 
hom no Suit can be, but only by peti« 
tion, yet this will ſtand for, and as bon 
NVotabilia, as I take it, in the Court Spi- 
ritual, though thereabout I can but con- 
jecture, ſince che Rules of our Law deter- 
mine it not. And this Point touching 
he Kings being — I finde de 


ba- 
ted 
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ted inthe late 


late Queenes time , but not 
reſolved, ſo farre as I finde; but there 
Popham at the bar urged, that no debt 
ſhould be Bona Notabilia; and if it 
ſhonld,yet not ſuch, for which no reme- 


dy by ſuite, as in that Caſe, the 


being debtor. Yet a further 


Queen 


Quettion 


Locall, is touching theſe debts,or th 


in Action, in what place or Diocelf: 


they ſhall be ſaid to be, as Bona Nota- 

Goods con* bilia, viz. whether in the place where 
the debtors bee, or where the Obliga- 
And as to 
this che Law hath been taken, that be- 

cauſe the perſons of the debtors be 
moveable, paſſant. and tranſitory; there- 

fore theſe debts ſhall be ſaid to be, and 

to make bona Notabilia where the Bonds 

or other Specialties be, and not where 

the debtors inhabit and dwel : and fo 

was it not long ſince conceived by Juſtice 

Hil.:9 liz. Walmſey, and Juſtice Beaumont in one 
5 Pretimans Caſe, no other contradicting 
Herein therefore many are miſta- 
ken, who only in reſpect that the per- 


peer pes 
conſpicuous 1 
tion, or other ſpecialties be. 


Da. 1. C 13 5 
&% 4 Eliz. 


ſons of the debtors do dwel in forraine 


Dioceſſes, other then the places of the 
death ot the Teftator,or where his ether 
good, were, do take Adminiſtration in 


my the | 


I 
> i 


ed Bona Notabilia there, and in that place 
” where the debtor is, as the ſaid Judges 
well conceived the difference. But in 
= caſe Land be given to Executors for pay- 
ment of Debts or Lepacies , this ſhall 
not be Bona Notabilia, as I take it, though 


this difference: admitting that one hath 
not Bona Notabilia in divers Dioceſſes, 
ſo as of right, the proving of the Will 
appertaineth not to the Metropolitan, 


| force till it be reverſed by ſome ſen- * 
'$ tence upon appeal, as was teſolved be- Bliz; 


the prerogative Court, though the ſpeci- 
alries remained where the party died, or 
his goods reſidue, were. But in caſe the 
debts be only by Contract without Spe- 
cialty, chen indeed they are to be eſteem- 


it be Aſſets. | 


Of the validity and invalidity of Probates: 


S to the third Point, we will firſt ſee 
A of what validity an erroneous 


proof is, and thereabout we ſhall find 


and yet the Will is proved before him; 
this is not meerly void , but ftands in 


tween Year and 7eoffr5es,in the late Qu. 
time. Bur on the other ſide, in Caſe one 
have Bona Notabilia in divers Dioceſſes 

25 F 2 en 
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or a peculiar and a Dioceſle , and yet 
the Will is proved before the particular 
Biſhop, within whoſe Diocelle 8 rt, of 

the are; this is meerly and utterly * 
void, without any reverſal. So alſo of | 
proving in ſome peculiar. And in Caſe | 
one have ben Notabilia, both in the Di- 
oceſs of Canterbury, and in the Dioceſs | 
of Tork; the Will muſt be proved either 
before both Metropolit ant, if within each 
of their juriſdictions there be bona No- 
tabilia in divers Dioceſſes; or elſe, asI | 
take it, if there ſo be not in any of the 
places, then before the particular Bi- 
ſhops in thoſe ſeveral Dioceſſes where 
the goods are. Oc if within the one ju- 
risdiction Metropolitan the Teſtator 
had goods in divers Dioceſſes, and in 
the other but in one Dioceſſe; then in 
the one place is the Will to be proved 
before the Arch - biſnop, and in the o- 
ther place before the particular Biſhop , 
as I conceive. And ſo alſo of peculiar 
juriſdictions. Andin ſome places Arch- 
Deacons have peculiar , or jurisdicton 
ordinary, and power to take Probates 
of Wills and grant Adminiſtrations. But 
where any like ercor or miſproving is in 
theſe reſpeRs, it is cauſe of reverſalor of 
nullity, 


ok the Ordinary is but matter in fact, and 
not matter of Record; nor ate the ſen- 


or Will ſo proved. It being under the 


an Ex RC UuT OR. 
nullity, according to the former diffe. 
rence; ſo alſo, if there be faiſhood in 
the proof, were it Commun: forma, that 
is, without witneſſes, or by examination 
of witneſſes, yet may it in the Spiritual 
Court be undone; if either diſproof can 
be made, or proof of revocation of that 
Will once made, or of the making of a 
latter. 
Now; yet admitting the Will true and 
right, and alfo rightly proved; let us yet 
ſee the force and ſtrength of the proof, 


Seal of the Ordinary, cannot be denied, 

ſaith one Book, ro wit, whether this 
ſhewed forth, be a Will proved or not. 

no, though the proof be but indorſed 

on the back, viz. that it is ſo proved, 

ſaith the Book: but notwithſtandinꝑ the Ed.. 
Defendant fo ſued ; may deny that the :: 222 
Plaimtiffe is Executor, as not being con- 
cluded nor eftopped by the Probate ſo to 

ſay. Andthe reaſon is,becauſethe Seal 


| Arp [= low. com: B'® 
tences of divorce, and the like, in the Spi- e 


ritual Court, Judgments, or matters of 3; 3*: '9 
Record; as hath been often held. N 


F 3 = 


F. 4 


Plow, com. 
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Of the Relation of Probate and Refuſal. . 


8 for this laſt Point, both the Pro- 
ving and the Refuſal ſhall have R- 
lation to che death of the Teftator, as! 
take it, to divers purpoſes So as to the pro- 
ving, ſaith the Lord Dyer expreſly and 


confidently in Greisbrooł and Foxes caſe; q 


and the reſolution alſo of the Caſe proves 
it. For there Adminiſtration being com- 
mitted before any Will proved or noti- 
fied to the Ordinary, as it ſhould ſeem, 


| the Adminiſtrator ſold ſome of the goods 


13H. 6. 24 


2. 9. E. 4.33 
47. Not to 
make good 

a Releaſe *. * f 
made before tion; elſe could not the Adminiſtration 


* 5-28: relate to the death of the Inteſtate, as 


to I S. and after the Executors ( proving 
the Will) brought an Action of Ders- 
nue for thoſe goods againſt IS. who 
pleaded this Adminiſtration and fale 
and thereupon the Executor demurred , 2 
and Judgment was given for him, as ha- 
ving by the proving of the Wil, diſproved | 
the Adminiſtration ab initio : but it is | 
true, that judgment was given only by |: 
two Judges; one being abſent, and the | 
other diſſenting in opinion; yet I think 

it was right, and according to Law; 
and that Reſuſal ſnal have the like rela- 


0 


ay Ex RCurox. 


niſtration committed, and to have a rent 
growing payable in that mean time, &c. 


——_— „* 
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What Fees to be paid upon Probate „or 
for Copies of Wills, or Inventories. 


Per Stat. 21, Hen. 8. Cap. 5. 


I. here the goods amount not to above five 
pound, only fix pence to the Scribe, 

2: Where they be above five pound, but un- 
der forty pound, two s. fix d. to the BB. 
twelve pence to the Scribe. 

3. Where above forty pound, tobe taken but 
two s. ſiæ d. to the BB. Wo s. ſi x d. to the 
Seribe , or 1 d. for each ten lines of ten 
inches long, at the Scribes choice. 


Heſe Summes are to ſatisfie, both 

for Proving, Regiſtring, Sealing, 

Writing, Praiſing, making of Inventories, 

giving Acquittances, Fines, and all other 
things concerning the ſame. 

Where Land is given to be ſold, neither 

F 4 the 


71 


je doth to ſome purpoſes, expreſſed in „ 4 
diversboaks, viz. to have an Action of 2 M. Dy. 
Treſpaſſe for goods taken before Admi- ©'* 


the money raiſed, nor the profits thete- 
of ſhall be accounted as any of the Te- 
ſtators goods or chattels, ſaith the Sta- 
tute. 

Note, that the Will is to be brought 
with wax thereunto ready to be ſcaled, 
and proof to be made of the Will, ac. 
cording to common Cuſtome. 
For making the Inventory, the Exe- 
cutor is to take, or call to him two Credi- 
tors or Legatees of the Teftator, and do 
it in theit preſence; or in their abſence 
or refuſal, two honeſt perſons being the 
next of his kiane;or in their default, two 
other honeſt perſons. 

The Inventory is to be indented, and 
one part left with the Ordinary, and the 
other to remain with the Executor. 

The Executor is to make oath for the 
truth of it. 

For a Copy defired by any, either of 
a Will or Inventory, no more is to bee 
paid than before is allowed for the Re- 
Fans: with the like election to the 

ride, or Regiſter, as is aboveſaid. 
Mafter Swinborus ſaith, that an Exe- 
cutor. is to ſweare, and if it ſhould be 
thought fir, to be bound to make a true 
gecount when he ſhall be there unto . 
ully, 


an ExucurtroOn, 73 7M 


fully called by the Ordinary: Of this 5e i: 
account ſee in page 274. And of ac- E.; cap. 11. 
counting, ſome Books of the Common Aa., di- 


niſtrator 


Law make mention, as 13 Edw. the third ſhal account 


Fitzh, Exec. 91. Where Trew ſaith, that autor 5x6 
of a thing in action, no account ſhal be Ex. 91. . 
before the Ordinary; but Pars ſeemes F 3G *# 
of a contrary. opinion. And-elſewhere Brief. 
it is ſaid, that where a debtor is made 13 6 Kk 
Executor to the Debtee, he ſhall yet ac- ty refling | 
count before the Ordinary for this debt; it n ! 
yea A$ of mony in poſſeſſion p faith one, the ate | 
which others A | — by 
An Executor by wrong. ſhal be drawn; account in 
to account before the Ordinary, ſaith. Con 
Meyle Jaſtice. But ſaith S. German, bee 13.54 4½3. 
may not force any to account againſt the 7H f. 15 
Order of the Common Law; (not ſhew- 7+ 704. 


ing wbat that is.) And temp. Edw.the 4. Ded. & Yn 

it is ſaid, at leaſt by the Reporter, that 98%. 

after the Will proved, the Ordinary hath * _ 

no more to do; quad nem credo. 112 
Alſo of the oath of an Executor, di- 

vers bookes tell, but not to ſuch put - 

poſe as Swinb, but truely to performe 

che Will. | 117 0 | 1 


CHAP. 
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CHAP. V. 


What thing s ſhall come unto Exec utors, and J 
be Aſſets in their hands, and what not. 5 


'þ He things which ſhal come to 
>. Executors, are of great multipli- 
city, and would make a large and 
confuſed heap,if tied together in 
one bundle or lumpe. I will therefore 
divide and ſort them out in parts, after 
t ghye beſt manner I can. Firſt, we wil di- 
vide them into things poſſeſſory, or actu- 
ally in the Teſtator, and things in action, 
or not actually in the Teſtator. Secondly, 
the poſſeſſory into chattels, real and per- 
ſonal, or (as ſome leſſe properly expreſs 


it) moveable and immoveable. 
42 may be divided into two kinds, 

L viz, living, and not living; the li- 
ving are not many and various. 1. The 
wardſhip of the body of another, be it 
by reaſon of a tenure of the preſent ow- 
ner, or by Aſſignment from the King, or 
other Lord of whom the tenure was , is 
a 


Of Chattels real poſſeſſorie. 


ain EX: (C AUTOR. 
a Chattel real, not perſonal, though it 
be an intereſt in the perſon of another; 
but it is in reſpect of a renure of Land, 
or other hereditament, and is for yeares, 
vi. during the minority, or till marriage 
had, and ſo is real. Next, a Villen for years 
(as by Grant for a terme from him that 
had the Inheritance) is a Chattel real. As 
for an Apprentice, for yeares, it is by Cu- 
ſtome, as I take it, that he goeth, or is 
derived to Executors : but for reaſon 
after ſnewed, I thinke this Intereft be 
not in the reality, but in the perſonality 
rather. So of adebtor in Execution for 
debt, the intereſt in him, or perhaps more 
properly in his liberty, is not, as I con- 
ceive (for reaſons which after I ſhall ex- 
preſſe) a real, but a perſonal. Chattel. 
The like Law 'of a Priſoner taken in the 
Warres. As for Fiſhes in a Pond, Conies 
in a Warren, Deere in a Parke, Pigeons 
in a Dove-houſe, where the Teftator 


had the Inberitance, or bur for life, in. 


the Pond, Warren, Parke, & Dove-houſe, 


"they are not Chattels at all, nor to goe 


to the Executors, but to the Heire with 
the Inheritance. If the Teſtator were 
but a Termer, they are to goe to the 
Executor, but as acceſſary Chattels, fol- 
| lowing 
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The Office of 
lowing the ſtate of their principal, v:z. 
the Warren, Park, Dove houſe, Pond, &c. 
The real Chattels, not living, are either 
in Houſes or Lands moſt uſually, and 
that three wayes. Firſt, by Leaſe for 
years. Secondly,by Wardſhip of Lands 
held by Knights-Service, Thirdly, by 
extent upon Jadgments, Statutes, or Re- 
cognizances; or in things iſſuing out of 
Houſes or Lands, as Rents, Commons, E- 
ſtovers, or ſuch like. But where an In- 
heritor reſerves a Rent upon a Leaſe. for 
years, this ſhall not goe to the Executor, 
dut to the Heire, with the Reverſion, o- 
ther then Atrerages of it behind at the 
death of the Teſtator. Alſo Commons, 
Corodies for years, Advowſons, Tythes, 
Fairs, Markets, Profits of Leets, and ſuch 
like , which the Teftator had for 
yeers, all which may accrue any of theſe 
wayes', as the firſt, are Chattels Re- 
all., Yea, one ſimple preſentation to a 
Church , upon the next avojdance , is 
a Reall, and not Perſonal Chattel, be- 
fore it come to bee void, and what then 
it is, we ſhall after ſhew. And the 
title accrued to the Crowne, upon at- 
tainder of felony, where the party held 
not of the King, viz. the Annum, diem 
L -4 


an BxycurToO RR, 


take the profits for a year, but to waſte 


and eradicate Trees and Woads, is but 
a Chattel, and therefore though gran- 
ted to one and his Heires by the King, 
yet ſhall goe to the Executor, and not 


* * to the Heire, 


Some dowbtfull, or leſſecleer Caſes, touch- 
ing Chattels Reall. 

1 we ſpeak of Wardſhip, it 

is not to be underſtood of Wardſhip 
by reaſon: of Soccage tenure, for that 
oeth not to the Executor, but he ſhall 
next Guardian , who now after the 
death of the firſt Guardian, ſhall be 


next of Kinne, if the Ward continue 
under fourteen years old, elſe he is out 


of Wardſhip. Secondly, if one have 


a Leaſe for three lives to him and his Af> 
ſignes, this is no Chattel, nor ſhall goe 
to the Executor, nor to the Heire , but 
to him who firſt enters, and claims it as 


an Occupant, if no Aſſignment be in the 37 Ad. 7 
life of the Leſſee made: Contrarily, of 


a Leaſe for many years, if three, or more 
or leſle, ſo long live, this is a Chattel, 
and ſhal go to the Executor. So an extent 


upon 


m © 
& Vaſtum, that is, power not onely to , 


emp. E1. 
Aillize 124 


and demoliſh Houſes A and to extirpate Fuzh. 


The Office of - © 
upon a Statute, yet it is delivered to the 
party as a Freehold, viz. Vt liberum tene- 
mentum; but that onely makes it to be 
quaſs liberum tenementum, as to the main- 
taining of an Aſſize, if wrongfally put 
out. Where one is ſeiſed in the right 
of his Wife, of Land, or other Heredita- 
ment, and is attainted of treaſon or felo- 
ny, the profit thereof accrued unto the 


| Fas. 3. AF. Crowne, is but a Chattel, and though the 


166. Des. 


| Chas, 15. 


King grant it to one and his Heires pe 
it ſhall goe ro his Executors. And if 
one, having a Leaſe for many yeates, vi. 
100. 500.0r more, or leſſe, and doth de- 
viſe and bequeath the ſame to 4, and the 
Heires males of his body, and for want of 
ſuch iſſue, to B and the Heires males of 
his body, and dyeth, having iſſue a 
Sonne, the terme ſhall not goe to his 
Sonne, but to his Executor of Adinini- 
ſtrator,for it cannot be made a matter of 
Inheritance; ſo if 4 had died without 
iſſue male, the terme ſhould not have 
gone or remained to B, but to the Exe- 
cutor or Adminiſtrator of A, as was late- 
ly ad judged in the Exchequer, betweene 
Sir Robert Liwknor , and: Miſtris Ham- 
mond. So of an advowſon, or any other 
hereditament, granted or deviſed to — 
an 


| an Exn2cuTtOR. 
and his Heires for 100. yeares; or if 


Heir; for it being derived out of aChattel 
cannot be any Freebold or Inheritance, 


but is it ſelf a meere Chattel. Partus ſe- 


quitur ventrem. dn 
Of ( hattels Perſonal: 


| | ann) Chattels, or goods moveable, 
are alſo in like manner to be divided 
into quicke or dead. The quicke are 
Chattel of all kindes, as Seepe, Horſes, 
Kine, Bullocks, Swine, Goates, Geeſe, 
Duckes, Poultry, &c. There may be 
alſo in living Creatures reaſonable an In- 
tereſt as in a Chattel perſonal, as in 
the perſon of a man taken in execution 
for debt. And this I hold to be in na- 


ture, nota Real, but a Perſonal Chat- 


tel (as before was touched;) for that debt 
is the root of it, and the body is but a 


pledge or gage, diſchargeable inftantly 


upon payment, releaſe, or other diſ- 
charge of the debt. Like Law of a Priſo- 
ner taken in the Wars; for thereof and 
thbere- 


e _ l : 7 
, 
G % 


39.E.3. 37. 
ſuch a termer grant a Rent out of the S, 
Land to A and his Heires, or the Heires, 1 Ae 
or Heires, males of his body, yet ſhall the but a char 


ſame goe to the Executot, and not to any 4. 


need 


| 80 


' 1. H. 6. e. 5. 
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Tie office of 
therein, as in a Chattel, hath the party 
a legal intereſt: as appears by a Writ of 
Treſpaſſe in that Regiſter, for taking a- 
way a Priſoner,viz. Quare quendum Ico- 


No. 24. lr. 

$8. Rer. 
f. 102 

e us 


— 7 9 tum Priſonarium ſuum cepit, &c. And 


«50 1. for note lately, vi. In the time of King Hey. 
* the 8. the King himſelf, upon the win- 
295 & . ning of Bulles bought divers Priſoners 
Property. 38 of his Subjects. And by a Statute in the 
beginning of Hen. the 6. his time, this 
Intereſt in a:Priſoner is mentioned as va- 
luable, and coming from one King 
unto another ; therefore doubtleſſe ſhaf 
goe from Teftaror to Executor by death, 
and not be inſranchiſed or freed thereby. 
The intereſt which one hath in an Ap- 
prentice, I take to be rather Perſonall 
than Reall, though for years, becauſe 
not ſpringing out of any Reall roote, as 
Wardſhip, and Villenage doe; but ont 
of a meer contract. As for a Servant 
whoſe Maſter is dead, doubtleſle hee is 
legally diſcharged , and is not Servant 
either co Heire or Executor; but meete 
and honeft it is, that one of them conti- 
nne him in ſervice till a fit time of provi- 
ding for him « new Maſter; and fir for 
him, not to depart ſuddenly. 
Now for things perſonal — 
| eſe 
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Theſe are evident, viz. all Houſehold- 
fuffe, Implements and Utenſils, Money, 
Plate, Jewels, Corn, Pulſe, Hay, Wood fel- 
led and ſevered from the ground, Wares. 
Merchandize, Carts, Plows, Coaches, 
Saddles, and ſuch like moveable things. 


More doubtful Caſes tomching things perſc- 
nal. hot 

[2 Irſt touching things living: If the 

Teſtator had any tame Pigeons, or 15. come. 
Deer, or Conies; or Feſants, or Partrid- 2 vd obe- 
ges, theſe all as well as Chickens ſhall go Ke ep 
to the Executors; ſo though not tame 6.18 
if they were taken and kept alive in any 50.18. H 
Roome, Cage, or like Receptacle, as Fe- 8. 
ſants and Partridges often be, ſo fiſhina. 
Trunk, as alſo young Pigeons , though 1% B. 4. 14 
not tame; being in the Dovehouſe, not pz by 
able to flie out; yet their Dams, the £-+ * 
old ones, ſhall go to the Heir with the Hwkes ins 
Dovehouſe. And if the Teſtator had tegel. I: 
any reclaimed Hawkes, they alſo as Chat gal there 
tels Perſonal ſhall goe to the Executor, C n 
becauſe they are things commonly ven: 
dible. And whereas Hounds, Greyh ou nds 
and Spaniels, bee not ſo commonly 
bought and ſold, nor ſo anciently have 
been, yet are they now growne to bee 

a 


a Marchandize, and why not? for al- 
hey de for the moſt part but 
pleaſure, that hindereth not but 


tru- 


lewer. 
Hares, 
Neer, 


are good 


meat. 


mony | 


et 


„ 


mony not ſhut in bag 


nor box &c. I fur- 


ther ſay, that even the word Averia may 
be applyed to theſe, for ſol find to Hens 


& Capons in the book of Entries, vi. in 
the writ of Curia Claudenda, where the 
Plaintiffe complaines of the defendants 
not making his Mundi, per quod averia 
ipſius A. vit. Capones, Gallinæ & alia A- 
veria ipſius A. that is, whereby his Cattel, 
vi. Capons and Hens, and other his Cat- 
tell came into the Plaintiffs houſe and 
Garden to his damage, &c. And both 


Newport and Newdigate hold that a writ. 


of rep/evin lieth of ſuch things; though 


Brudenel were of contrary opinion, yet he fen. f.. 


alſo held an action of Treſpaſs maintain- 
able for 2 them, and therefore ad- 
mitted a valuable property in them. Now 
come we to things without life, and firſt 
to thoſe abroad in the Fields. Put the caſe 
that a man dies in ly (before Harveſt I 
mean) ſeized for life or in Fee, or Tail, in 
his own right or his wives, or eſtated for 


yeares of Land , in the right of his 


Wife, being ſowne with Corne or any 
manner of Grain, the common ſaying is, 


Duicquid plantatur ſolo, ſolocedit 5 yet 


this ſhall goe to the Executor ofthe hus- 
band, and not to the Wife or Heir, 
G2 whe 


Fo, 143 


84 _ . The office of 
who ſhall have the Land, but Hay grow- | 
ing, viz, Graſſe ready to be cut, Ap- © 
ples, Pears, and other fruit upon the 
Trees ſhall go to the Wife; as alſo if they 

Notes of had been upon a mans owne Land of In- 
Carrors, heritance, they ſhould go to the Heire, 
P.rincp*, . though the Corn ſhould go to the Exe- | 
whereon is cutor. The reaſon of difference is, becauſe | 
ve c0r0t this latter comes not meerly from the | 

ſoil, without the induſtry and manurance } 
of man as the other doe; and I take 
Hops, though not ſowne, if planted and 
Saffron, and Hemp, becauſe ſowne, to per- 
tain as Corne to the Executor. All thoſe 
yet ſnall paſle to one, to whom the Land 


though never ſo neer reaping, felling or 
gathering. But what if the Wife had the 
Fe +. „ Leaſe for years as Executor to ſome for- 
Tenzut fs mer Husband or other friend, and the 
ue in effet Husband after ſowing dies; who then ſnal 
4 have the Corn? Certainly the Corn ſhall 
g0 to the Executor of the laſt Husband, 
at leaft ſo much as is more then the yeers 
value of the Land,or the makingit up by 
addition of other things, for the value is 
to beAſſets for payment of debts & Lega- 
cies. Put the caſe again, that the Husband 
and Wife were joint tenants of the r ; 
| an 


is ſold or conveyed , if not excepted, } 


let us not forget to think of Trees ſold 


an Ex RC ur Ox. 85 
and then the very Corn growing ſhal ſur- 1 ,.... 


vive to her, together with che Land, and alſo ſhall 
have con- 


though the Husband ſowed it, yet ſhall it „nent 


not go to his Executor. Being in conſide- appar!. 
ration of things growing on the ground, 1 Bi. 


14 


by 7 Sſeized of the Inheritance of the 
Land to 7D who dieth before felling, this 
Intereſt is a Chattel which ſhal go to the 
Executor, and not to the Heir of 7D. 
but ſome colour may be, that theſe , be- 
cauſe fixed to the ſoile and Ftee-hold 
are real Chattels, as the Intereſt in Land 
is, and not perſonal : So alſo of trees ex- 
cepted by him who ſelleth the Inheritance 
of the Land; but in both caſes I conceive 
this Intereſt to be perſonal, and not real; 
for that, as it is a propriety of Chattel 
in the Vendee, or Vendor with excep- 
tion, it ſtands in conſideration ſeve- 
red and abſtracted from the ſoile or 
ground where the Trees grow, though 
the Trees be not actually ſevered by the 
Axe from their mother Earth. But if Col: £48 
the Leſſor for yeares or life except the 
Trees, theſe continue parcell of the Free- 
hold and Inheritance. And after Corne 
reaped, and before the Tithe ſet out, the 
Inheritor of the Tythe dying, I think the 
G 3 Exe- 


— 
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Of Houſes 
about the 


Houſe. 
** 3. E 
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Executor,and not the Heire , ſhall have 


the Tithe after ſet our. 


Now let us come home to the Tefta- 
tors houſe , and ſee in and about it; 
ſome doubt , what pertains to the Heir, 


or things and what to theExecutor. Queſtion hath 


been of old, and of late, touching Cop- 
pers, Leads , Furnaces, Fats for Dy- 
ers or Brewers , Pales, Rayles, Glaſs 
in Windows, Tables, Dormants, Wain 
ſcots, Doors, Locks, Keyes, and ſuch 
like, to whom theſe ſhould goe ? whe- 
ther tothe Heire or Executors > And 
in the latter end of Heyry the 7. his 
time , an Executor aki a Furnace 


21Hy.t 26 which was ſet in the middle of a houſe, | 
and not fixed to any Wall, the Heire 
brought an Action of Treſpaſſe againſt 
him for ſo doing, and it was adjudged for 
the Heir, viz, chat this was to go as part | 


of the Free-hold and Inheritance to the 
Heire; and long before in Edward the 


third his time, it was debated whether it 
were waſte in a Leſſee to remove or 
take away a Furnace or not: but I finde 


no opinion delivered by the Judges: But 
in the late Queens time, Juſtice #/a/mſl 
ſaid, that the Lord Dyer, opinion Was, 
zhat u where the Furnace is not fixed to the 

| Wall, 


an Ex Rc ur OR. 
Wall, the Leſſee might within his terme 
take it away. Contrarily, if it were fixed 
to the Wal, for then it ſtrengthneth the 
houſe. And yet notwithſtanding it might Auflins 
be in the one caſe ſo removed by the cſe. 
Leſſee, yet is it not there, as he ſaid, a 
Chattell perſonall or moveable, ſo as it 
is attachable; and there the caſe being 
that a Clothier being a Termer of an 
houſe, had fixed a Copper to the Wall 
with Loomes and pricks neceſſary for 
his Occupation,a Judgement being. had 
againſt him, the Sheriffe delivered the 
Copper in Execution as a Chattel, and 
after the Leſſee tooke it up, and it was 
taken from him by vertue of the Exe- 
cution; whereupon hee brought an A- 
ction of Treſpaſſe, and by all the Judg- 

es, the action was maintainable. And 
whereas it was found by the Jury, that 
by the Cuſtom of Kent, the Leſſee might 
remove ſuch a Copper; Juſtice Bear- 
mond ſaid,that without any Cuſtome , a 
Leſſee might ſo do at any time during his 
terme. But it is to be noted in the ſaid 

| caſe, that the furnace was by it ſelf delive- 

red as a moveable Chattel,and not as part 

of the houſe, for that was not medled 

withall, nor at all delivered in extent (as 


G 4 in 


| 
| 


ings in 


The Office of 
in the Caſe hetween Miles and Prat, 


where both houſe and Copper were deli- 
vered upon a Statue)the houſe belike be- 


ing held upon ſuch a rack rent, as that the 


party did not deſire to have it, for hee 
might have had the whole being a Chat- 
tel, and ſo have uſed the Copper during 
the terme And as touching all other fixed 
things, the Law was taken in the ſaid caſe 
in Hen. the 7 his time, to be all one, as in 
the caſe of the Furnace, viz, that they 
ſhould go to the Heir, ſave only that for 
Glaſſe in the windows, Pollard laid it was 
otherwiſe, vic. that that ſhould goe to 
the Executors, which none there denied. 
But ſince, in the late Queens time it was 
otherwiſe reſolved touching glaſſe, that 
it ſhould not go to the Executors, and 
the like was there ſaid touching Wain- 
ſcots, and ſo alſo by the Lord Anderſon 
in the ſaid caſe of Au#ir. And touching 
Poſts fixed, for that they be parcel of the 
Freehold, ſo alſo of Milſtones, Anvills, 
Doors, Keyes, Windowes, none of theſe 


be Chattels, but parcel of the Freehold, 


or thereto pertaining therefore not the 
Executors. 

Now to come to Gardens alſo: 
whereas I before laid down a difference 
berwixt 
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betwixt things ſowed, or not ariſing from 
the Earth, without manuring, and ſuch 
as grow of themſelyes ; It will thence be 
concluded that the rootes of Carrets , 
Parſneps, Turneps, Skerrits, and ſuch like, 
coming and ariſing from yearly ſowing, 
muſt go to the Executor, and not to the 
Heirzthe caſe being ſo, that the Gardner 
and Sower had the Inheritance of the 
Garden or Soile: now though in moſt pla- 
ces this can rarely be a queſtion of value, 
yet about London, and ſome great Towns 
it may, and therefore not unworthy of a 
line or two, a thought or two, the rather 
for that the reaſon of this caſe may give 
light touching right in other Caſes. And 
in my opinion, theſe ( notwithſtanding 
there is a ſowing and manurance to 
generate them, and cauſe their being) ſnal 
go to the Heire and not to the Execu- 
tor: my reaſon is, for that the thing of 
profit is the root which is hidden in the 
ground, and J hold it no reaſon, nor a- 
greeable to Law, that the Executor 
ſhould dig and break the ſoil and ground 
to ſearch for her entrailes ; he is to con- 
tent himſelf with chat which is above 
ground, as Melons of all kinds, and the 


; like, whoſe fruit is above the ground: but 


as 


8 * 
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as for Artichokes, though the fruit be a- 
bove the ground, yet I think they have 
not ſuch yearely ſetting, or manurance 
as ſhould ſever them in intereſt from the 
ſoyle, therefore they ſhall goe with it to 

the Heire. | 
Let us now conſider of things, though 
not fixed to, yet uſually kept in houſes, 
dix. writings and evidences, whereabout 
generally, no doubt can be, but that they 
follow the intereſt of the Land, ſo as if 
they touch inheritance, they pertaine to 
. the Heirezif but Termes of years Goods, 
Chattels, or Debts, they pertaine to the 
Executor; yea ſo doe Statutes, and Bonds 
in Law ( howſoever otherwiſe in equi- 
ty) though they concerne the aſſurance 
and enjoying of Inheritance purchaſed. 
What if 4 morgage the Inheritance 
of Lands to B, upon condition of redem- 
ption by payment of 500. pound to B, 
his Heire, or Executor, and B dyeth, the 
Deeds being delivered into his hands; 
now the Heire, not the Executor, ſhall 
have them; for though the money may 
be payd to the Executor; yet (meane 
time) the Land deſcends to the Heire, 
nor is there any debt to the Executor, 
for A may chooſe to pay, or not. Put it 
| on 
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on the other fide, that the Land had 
beene ſold for 500. pound, not paid to 
A, but a Condition that if not paid to 
him, bis Heire or Executor, by ſuch a 
day, then to re-enter; and A dietb, 
here is a debt to the Executor, and no 
Land deſcended to the Heire of A, yet 
ſhall che Heire have the Deedes, for that 
a Condition is deſcended to him. Que- 
ſtion hath beene touching Boxes and 
Cheſts, wherein the Evidences conter - 
ning Inheritance are; and although the 
better opinion in our Bookes, doth pitch 
upon this difference, that where they are 
ſealed up, they ſhal pertaine to the Heir; 
otherwiſe, where not ſealed; I cannot 
conceive that difference to be grounded 
on good reaſon; but rather thinke that 
Boxes, which have their very creation 47533 
to be the houſes or habitations of Deeds, 8. £4, 3. 4. 
ſhould, as appurtenant to them, goe to +#7-15 
the Heire , whether ſealed or nat. On 
the other ſide, Cheſts made for other u- 
ſes, vid. the keeping of Napery , or Ap- 
parel, ſhall not, as I conceive, be taken as 
appurtenant to Evidences becauſe ſome 
be in them, for ſo may other things alſo X* OT | 
be:, Nor as touching them can ſealing be way make | 
of any effect, but rather locking, and not - 
e 1 lock 


'£; 
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locking muſt make the difference touch- 
ing them,if any difference by incloſure. 


— g — — 


CHAP: VI. 
Of things not actually in the Teſtator, but 
_.. accruing. to the Execntors, by or after 
the Teſbators death. 


—Hieſe be of divers ſorts, the firſt, 
and chiefe whereof are things 
gotten and acquired by Action 
or Suite. Secondly, by Conditi- 

on or Covenant without Suite. Thirdly, 
by Remainder. 


Of things in Afton. 


O ſpeake firſt of the firſt, it is cleare, 
L that debts due to the Teſtator, be it 
by Bond, Statute, or Judgement, or for 
|| Scores. ,, Arrearages of Rent, are not Aſſets to 
* 32. 5; 2 . k 

A e 37. Charge the Executor, untill receipt of 
ener tor them; and it is cleere that the Action to 
Inberit- recover theſe doth pertain to the Execu- 
ie tor. and that the debt and damages reco- 
3 vered ſhall be aſſets to charge the Exe- 
cutor, So alſo of Actions of Detinue, and 
4 2 of 
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of Covenant for any thing perſonal, or a- Acid 7 
ny Chatcel Real, Leaſe, Wardſhip or the N- of | 
like. But perhaps ſome will doubt of become 
Covenant touching Inheritance, vi⁊. the en 
aſſurance of Lands or enjoying thereof, to the Exec; * 
free from this or that incumbrance or the b e 
like: Vet even in thoſe caſes, if the Co- no: Aſſets, 
venant were broken in the Teftators life pi“ wen- 
time, I thinke cleerely the Action is ac- 
crued to the Executor,for that his Tefta- 

tor was to recover damages in the Action 
of Covenant for that breach, and he be- 
ing intitled to theſe damages as principal, 
and not any acceſſary thing in chat acti- 
on, the Law hath caſt that action upon 
the Executor. And that is the cauſe why, 
if waſte be committed in the life of the 
Leſſor by bis Leſſee, and then the Leſſor 
dyeth, bis Heire can have no Action for 
this waſte, viz. becauſe he cannot reco- 
ver the treble damage; ſo neither can the 
Executor have it, for that he cannot re- 

cover locum vaſtatum, the place wafted , 

the Inheritance whereof is in the Heir. 
That the Executor at the Common 

Law could not maintain an Action of 

Treſpaſs for goods of his Teſtator, taken ,, E, 32 

away in his life time, ſeems to be imply- 45-E-3.3: 

ed by the Satute in the time of K. Edward ,z;,79 


the 


andthe the third, which gives ſuch action: 
wk” Yetit ſeemes that a Replevis was mains 
cat, p. taineable by theExecutor,at leaſt in ſome 
Far. 25. B. 3, Caſes, for goods taken or diſtrained in the 
6 5. 
8. 3. %% eee | 
10% ſtreſſe were for Rent, or Service it is ſaid 


a little after the making of that Statute, 

that the Lord may not now avow for his 

Rent, or Service, becauſe his Tenant is 

dead, but muſt ſer forth the matter, and 
thereupon juſtifie to excuſe himſelf from 
anſwering damages, and the Executor 

ſhall by this Action recover the Cattel 

or Goods, and that by the Common Law, 

faith the Booke, though the Statute of 

<. een Marlebridge had never beene made, for 
21, H. 6. 1. that the propriety remained in the Teſta- 
put Je, tor. Note, it ſpeakes not at all of the 
| ſaid Statute of 4. Edward the 3d. But 
Newton in the time of King Henry the 6. 

would have it, that the Executor in that 

caſe ſhould not have a Replevin, but an 

Action of Treſpaſſe grounded upon the 

ſaid Statute, vid. 4. Ed. 3. Which me 

thinks cannot be by any meanes, by rea: 

ſon of the Statute of Marlebridge cap. 3. 

Non ideo puniat ur dominus, &c. for the 

21. Hl. Executor, as well as his Teſtater, is there- 
i. +6:3- by reſtrained, as I thinke, from the Acti- 
On 


Teſtators life time: But in caſe the di- 


kentoe 


*UTC 


* 
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on of Treſpaſſe ag Coven.and L 


that no Avowry can be made upon the and 5.1, 
Tenant, that is now remedyed by a late * 4 | 
Statute; The other Statute hath been ta- se * 


475 to other things than goods Pariſh. 


7 ment. D 
moveable: for where a Church becoming 74). - 4. 


void, a ſtranger preſented thereunto 36.7. H.4. 
wrongfully, and the Patron dyed, it was Eise, 7:14 
reſolved in the late Queenes time , that De clauſ 
the Executor might by the equity of the — ir 
ſaid Statute , maintaine a 2xare py lyeth not. 
But whether an Action of Treſpaſſe Iy- This 553.» 
eth for an Executor; againſt him who Juft. did ve- 


ſpoyled the Teſtators Corne, Graſſe, ot dy urge 
Wood growing, hath beene queſtio- in S- caſe | 
ned, but no where reſolved to my know- * 
ledge. I thinke it may lye, with ſome 
difterence : Firſt, for that the Statute of 

4. Edward the 3. doth not onely ſpeake 

of Goods carried away, as limiting the 
Law to that treſpaſſe ſoley and particu- 
larly, but ſpeakes generally of Treſ- 

paſſe done to Teſtators; and then brings 

in that particular of goods, as one In- 
ſtance. Now there be many caſes of in- 
ſtances or enſamples given in acts of Par- 
liament, which yet doe not reſtraine the 
remedy. or purvien to that particular, or 
from extending to other caſes of like na- 
cure. 


ainſt the Lord. As for rhe B. of * | 
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ture. Thirdly, the Stat. ſpeaks of treſpaſſes 


remaining unpuniſhed, which is meant to 
redreſſe: But it ſhould ſtill leave many 
umpuniſhed, if it ſhould have no larger 


extent, then to that one ſingular treſ- 


paſſe, of Goods taken away, viz. mo- 
veables. Againe, the Teſtator was cleere- 
ly intituled to a recovery of damages for 
this other treſpaſſe, which if he had re- 
covered, ſhould have come to his Exe- 


cutor; Yea the things themſelves, all, if 


felled in the Teſtators life, and part 
though not felled, ſhould have come to 
the Executor ; therefore alſo the dama- 
ges recoverable in lieu thereof, out of 
which (recovered) the Debts and Lega- 
cies of the Teftator are to be ſatisfied. 
Beſide, this Action of Treſpaſſe is a thing 
ſevered from the ſtate of the Land, ſo as 
if the owner thereof had, after this treſ- 
paſſe done, aliened the Land, yet had 
not this Action remained to him, as I 
take it, clearely. And why not as well 


as where a Treſpaſſe is done upon the 


Lands of the Leſſee, and then the terme 
expires, this doubtleſſe doth not take a- 
way his Action, nor his Executors. But 
me thinkes here may be ſome differences 
probably taken, as firſt, betweene a Treſ- 
paſte 
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an 
paſſe in deſtroying or taking away Corn 
growing, anda treſpaſſe in Graſſe or 
Wood growing : for the firſt being of 
that nacure, as that, though the Owner 
had a ftate of Inheritance in the Land 
whereon it groweth, and ſhould have 
died before ſeverance and- felling, Yet 
it ſhould have gone to the Executor, and 
not with the Land to the Heire; there- 
fore doubtleſſe doth the Action for de- 
ſtroying or taking away thereof, accrue 
by the operation of Law to the Executor 
in lieu of the thing taken or deſtroyed. 
O:herwiſe, perhaps, of Wood or Graſſe, 
Which by the Owners death ſhould have 
gone to the Heire, and not to the Exe- 
cutor. And yet here again another dif- 
ference mee thinks may be betwixt Graſs 
and Graſs, viz, betwixt that in paſture 
and that in Meadow, yearely mowed 
and turned into Hay, nor left to be con- 
ſumed by the mouthes of Beaſts, as that 
growing in Paſture: For as the Law di- 
ſtinguiſneth between theſe Soiles, it gives 
precedency to Meadow and fnakes it 
waſte for a Leſſee to plow it up; not ſo 
for Paſture. Yea, Tithe is paid of Hay,, 


but not of Graſs growing in Paſtures; ſo 


the Meadow Graſs being inthe Owners 
» H 
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pur poſe 
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purpoſe and intention, as a thing ſeve- 
red from the ſoile, ſhould me thinks ſo 


be alſo in the eye and eſtimation of the 


Law, and therefore ſtand in a different 
ſtate, and account from Paſture Graſſe. 
A third difference may be in the manner 
ofthe Treſpaſſe, viz, Where the Mea- 
dow Grals is eaten up with Cattel by a 
Treſpaſſer,and where by him mowed and 
carried away as Hay; for in this latter caſe 
an Action of Trover and Converſion for 
ſo. many loades of Hay, is doubtleſſe 
maintainable by the Executor, though 
it mould be admitted that in the other 


caſe of conſumption by the mouthes of 


Beaſts without ſeverance, no Action 


ſhould be maintainable by the Executor; 
which yet I admit not, but think the con- 


trary probable. For when Meadow 


ground, which yearly conceiveth ( Sul i 


(ine homine generat kerbam ) hal) bee 


. ready to be delivered of her burden, if a N 


ſtranger putting in a. herd of Cartel, 


atleaſt,m2 which ſwallow up, and tread down this 
thinks, A- 


ction udon fruit of her wombe, before the Mower 


the caſe with. his ſithe come as a Midwife to help 


here and 


b-fore ber delivety, if then by the haſty death o 


thould bee the Owner, before Action brouphr this ;{ 


maintain- 


ik. great Treſſ paſſe ſhould be difpunifhable,it 
were 
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were contrary, as me thinks, to the pur- 
poſe of the ſaid Statute, and a great de- 


fect in the Law. Vet here perhaps 


touching this, a fourth diffetence may 


be, or ariſe out of the time of the 


death of the Owner, viz. where he di- 


eth before time of Mowing , and where 


not; for Dato, that in the former caſe, 
becauſe 1 ſuch deſttudtion or con- 


ſumption had not beene, yer the Ow- 


ner dying beſore ſeverance , this ſhould 


not have come tothe Executor , bur 


have gone with the ſoyle to the Heire , 


that therefore the Executor, who is 
not damnified, ſhould recover no dama- 
ges; Yet in the "other caſe, the Owner 


living till aſter Hay time cleerly paſted , 
vi x. till the end of Auguſt , me thinkes 


now, ſince this fruite of the Meadows 
wombe ſhould have been a Chattel ſeve- 


red, had not this Treſpaſſer made unlaw- 


ſul prevention: Therefore the Executor 


to whom the ſame ſhould. have come, 

towards the performance of the Will, 

mould have out of the ſaid Statute ,. an 
Action and remedy rezched unto him 
to recover recompence in damages for 
this wrong done in 7(tardationem £ xe- 
cut ions Teſtamenti. A fifth and laſt 
H 2 diffe- 


3 Hs.; 
Littleton f. 
42 4. 


5. held in 
er caſe o . "3" 

dimages in covered ( atleaſt, if Execution bee had 
Q. imned, 


recove ed 


The Office of 
difference may perhaps be in the ſtate 
of the Owner; for Poſito, that where 
the Land is his Free-hold or Copy. 
hold Inheritance, no Action ſhould be 
given to his Executor for Wood or 
Grals taken or deftroyed in his life time, 
yet where hee. is but Tenant for yeares, 
Gardian, or Tenant by extent, ſo as 
the very ſtate in the Land was to come, 
and is come to the Executor ( together 
with 2zicquid plantatur ſolo) me thinks 
the Executor ſhould have, together 
with the ftate in the ſoile , the ARior 
to puniſh the Robber of, or Treſpaſſet 
upon the ſoile. Thus having ſcanne 
and ſifted, to the beſt of my ability, al 
differences and circumſtances of this 
point, how far I am wide, and wherei 
right, Aliorum fit judicium, or rather, Al 
tioris efto judicii. But this is clear, that 
whereſoever Executors do recover any 
dammages for treſpaſſe, or other wrong 
done to their Teſtator, the money re- 


or mony received) wil be Aſſets in thei 


conte. of the hands, as wel as debts recovered upon 


Fr ſent- 
men”, 
Releaſing. 

1 — 
3 Ed. a 
F. t. 91. 


Bonds or Bills, or Lands, by them taken 
in Extent upon Statutes, Recognizances, 
or Judgements. Yea , without ever 
having 


an Ex EC UTO RA. 
having theſe moneys, Executors may 
make them Aſſets in their hands, vi. 
by making Releaſes or Acquittances, or 
acknowledgement of ſatisfaction, for 
this amounteth to a Receipt, and char- 
geth the Exccutors towards the Cre. 
ditors, with the whole · penall ſumme, 
though haply they receive but part, as 
the principall, or ſome like proportion. 
Therefore, there is great caution to 
bee uſed by Ex:cutors in this kinde , 
that uolefle they be ſure they have goods 
ſufficient to pay all debts and Legacies, 
they make no Releaſe, Acquittance, or 
acknowledgement of ſatisfaction, for 
more then they do receive, be it debt or 
damages. And the like cantion to be 
uſed by them, touching ſubmiſſion of 
debts or damages to arbitrement, wherby 
diſcharges of che ſame may grow; for 
the ſubmiſſion to che Arbitrement , be- 
ing their voluntzry act, although the error 17 
Arditrators by cheir judgement do dif-"!.+. 5 
charge the debt or dammage in part or in Yer upon a 
whole, yet ſhall che Creditors have like 3 
remedy thereupon againſt the Executors, che wife, not 
as if they had releaſed, or, which is more, r Exec” 
received the ſame. | band did 
Other Actions there be of diſcharge , H . , 
H 3 which 7 
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which as the Teſtator himſelf in his life 
time might have had, ſo may bis Exe. 
cutor after his death „ viz, Writs of 
Error, Attaint, Diſceyt , eAnana 
Querela, Identitate nominis. But this 
ſalt E given. by Statute, Whatſocver is 
regained by any of theſe waves, as un- 
due ly loſt by the Teſtator, ſhall allo be 
Aſſets. 


Special caſes pertinent to the Premiſes. 


1. Chattels come to E ecutors from te 
Teitators,ye! not Aſſets. 

2. Aſſets which be 720 (Hatte lis. 

3. Things i in Action, and in the perſonalty 

turned into Chittels Real, & e E contra. 


A to the firſt, exemplifie thus, 
A makes B bs Executor, and dies; 
B makes Cl is Executor, and dies. The 
Goods left by A to B as Executor, far 
exceed his Debts, and Legacies; . or let 
us ſuppoſe no debts nor Legacies of A, 
and that dieth much in debt, above the 
Goods be leaveth , and did make' no 
alceration of the property of the goods 
of A, but meerly left them to C his Ex- 
ecutor. No! * hal not the Goods which 

7 came 
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came to Z as Executor of A, and fo from 
Bto C be liable in Law to pay the debts 
of B. yet in Conſcience me thinks they 
ſnould, and that C ſhould not receive 
them to his own uſe, as in Law he may, 
where A left no debts. But if 4 ma- 
king B. Executor, did alſo by his Will 
give him all his goods; and hee in his 
life time made election to have them as 
Legatee , or by his Will, did ſo diſpoſe 
of them, or appoint them to got, as the 
goods he had as executor, they could not 
be otherwiſe given or diſpoſed ; Now by 
this election they were altered in pro- 
perty from being his as Executor, and 
fo as his owne goods ſhould bee liable to 
bis debts But things in action could not 
be ſo given or diſpoſed, vix. Nebts; &c. 
yet if D were indebted to A one hun- 
dred pound, and B his Executor took 
new Bond of him, or another for it, 
giving up the old Bond, now was it be- 
come his owne debt, and fo ſhall ſland in 
his Executor. | 

Another inſtence of this thus; If A 
Patron of the Church of D grant to B. 


void, A dies before he preſents, his Ex- 
ecutor preſents ; and harh the benefit 
H 4 of 


* ſtranger ils 
the next avoidance, the Church becomes ſurp in 1is 

lif-, and he 
dying , his 
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of preferring his ſonne or friend, yet ſhal 
Dale, as this make no Aſſets in his hands for pay- 
by Sales was ment of debts; for that he could not 
_— + lawfully take mony to preſent. But if 
*** So B had died before the Church bad be- 
Sales Cale, come void; Then becauſe the Executor 
in com. ba. might lawfully have fold it, the value 
— 2 ſhould be Aſſets in his hands, as] con- 
%, ceive, except perhaps the incumbent had 
RY" died ſo haſtily after B. that the Executor 
had not time convenient to find out a 
chapman, and to fell it. | | 
If in the other Caſe a ſtranger had 
preſen:ed and got his Clark admitted, 
and the Executors of B had in a Qua. 
Imp. recovered damages, the money ſo 
recovered ſhou!d have beene Aſſets. 
Thus much ofthe firſt, viz. that ſome 
things of the nature of Chattels may come 

to Executors,and yet not be Aſſets. 
Touching the ſecond, viz. that ſome 
things may be Aſſets in the hands of Ex- 
ecutort, which yet are no Chattels; I 
ſhall give but two inſtances. Firſt , 
u H.. Br. Where a man leaveth a Villen for yeares 
Lee, to his Executers , and the Villen pur- 
how ſhali chaſeth Land in Fee - ſimple, and the Ex- 
this be at ecutor entreth into the Land; now hath 
Heir. he Fee · ſimple therein; and this Land is 
* | Aſſets 
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Aﬀets for payment of the Teftators 
debts. So, ifa man by his Will give 
Lands in Fee to his Executors, to bee 
ſold for performance of his Will; Theſe 
( before the money thereby raiſed ) 
are Aﬀets , both for payment of debts, 
and of Lepacies; But if the Lands had 
beene given to be fold onely for pay- 
ment of debts, they ſhould enely bee 
Aſſets for that purpoſe, and not for 
payment of Legacies: and fo, if it were 
expreſſed to be for payment of Legacies 
ſingularly, this ſhould not be Aſſets for 
debts, as I take it. For ſince theſe are not 
Aſſets of their own nature, but ſo made 
by the Will and diſpofition of the Te- 
ſtator; me thinkes they cannot be other- 
wiſe, nor farther Aſſets than as the 
Teſtator hath willed and diſpoſed; but 
though Lands thus given were Aſſets be- 
fore the Stat. 2 1. Hen. g. cap. 3. Yet how 
can it be ſo,, rfince the very words of 
the Statute be, that if one will by his 
Teſtament or laſt Will, any Lands, &c. to 
be ſold, neither the mony therof coming, 
nor the profits taken, ſhall be accounted 
as any of the goods or chattels of the 
Teſtarors;which I conceive to be all one, 
as to ſay, that they ſhould not be Aſſets; 


for 


I 
ment 
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for when an Executor denyeth himſelſe 
9.R.D. ca. to have Aſſets, the forme of his plea is 
14. H. D. 6 p 
31. Load nulla habet bona nec cattalla, &c. 
Vet ſince, that Statute, is. in the late 
Queenes time, the Law was twice admit- 
ted, or conceived ſtill to be according to 
the third of Hen. 6, vix. that the Land 


deviſed to be ſold, or the money thereof 
coming, ſnould be Aſſets. Indeed, in nei- 
ther of thoſe Bookes is there any men. 
tion of the clauſe. in the ſaid Statute;and 
ii poſſible that it might be forgotten, 
as in other Caſes, ſometime hath bath 


then bringeth in this clauſe, that the 
Lands willed to be fold, ſhall nat be ac- 
counted as any of the goods, &c. The 
Parliament meant therby only to exclude 
15; he RS] them 
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them to this purpoſe, that they ſhould 
got be accounted as part of the goods in 
the valuation, according to which the ſaid 
Fees were to be rated; and though the 
words be general, that they ſhall not be 
accounted as any of the goods, &c. yet 
is it the more probable, that the Parlia? 
meant no farther then as aforeſaid; be- 
cauſe that clauſe after the Fees limited 
in anſwerableneſſe to the values, is 
brought in by a Proviſo, viz. Provided 
o wayes, that if the deceafed Willed any 
Lands to be ſold, the money nor pro- 
fits ſhall not, &c. And thus perhaps it 
was underſtood and conſtrued in the ſaid 
late Qneenes time, though no mention 


be of any remembrance of that clauſe or 


proviſion in either of thoſe Cafes report- 
ed by the Lord Dyer. 
As for the third, viz. the changing of 
things out of the perſonalty, into the re- 
alty, & e contra; 1 ſhew it thus: If a 
debt were due to the Executor, as Exe 
cutor , dy Statute, Recognizance, ox 
Judgement, and he ſue Execution, and 
have Land of the debtors in extent: now 
is the perſonal duty turned into a chat- 
rel real. On the other fide, if ſuch an 
eſtate by extent, or a Leaſe for yeares 
mortga- 
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mortgaged come to an Executor, and the 
debtor or mortgager payeth the money 
due; now are theſe real chattels turned 
into Aſſets perſonal, 


Another ſpecial C aſe of equity oppoſing Law. 
F Abeboundto B bh Bond, Statute, 
or Recognizance for aſſurance of 

Land, B dyeth , and the Land deſcends 
to his heire; or be it that B fold the 
Land to C and aſſigned to him the Bond, 
Statute, &c. yet muſt the Sute, or ta- 
king out be in the name of the Execu- 
tot of B, and neither of the Heir, nor A(- 
ſignee. And that which is recovered, or 
gotten in extent, will be Aſſets in Law to 
charge the Executor, as I take it; yet in 
equity it pertaines to the Heire or Aſſig- 
nee. Quære, if the Executor meddle not, 
but onely ſuffer his name to be uſed. 


Of things come to Executors by Condition. 


TiIrſt, we will conſider of Conditions 
bringing back to Executors goods, or 
chattels granted away by their Tefta- 
tors. Touching which,there is no doubr, 
but if the Condition be any other than 
for payment of money, or other things 
va- 


— 
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valuable by the Teffator, or his Executor, Note pi 


the chattel returning to the Executor is 


Aſſets in his hands: as put the Caſe a 
Leaſe for yeares, Horſes, Sheepe, Plate, or 
other Chattel, were granted by the Te- 
ſtator to A, upon condition that if 4 
did not pay ſuch a ſumme of money, or 
doe ſuch other Act as the Teſtator ap- 
pointeth, and this condition is not per- 
formed after the Teſtators death, now is 
the chattel come backe to the Executor, 
and his Aſſets. But the queſtion hath 
beene (and pethaps may be) where the 
condition is, that the Teſtator or his Ex- 
ecutors ſhall pay the money to make 
void the Grant, and accordingly, the Ex- 
ecutor aſter the Teſtators death payeth 
the ſumme out of his owne purſe, not 
having any money of the Teſtators in his 
hands: in this Caſe coming in queſtion, 
tempore Hen. It was reſolved at the laſt, 
that this redeemed chattel ſnould not be 


 Aﬀets , but be to the Executor as his 


owne proper goods, though at the firſt, 
three Judges were of contrary opini- 
on, viz, that the goods redeemed 
ſhould be in the Executor, as goods of 
the Teſtator. And truely I muſt confeſs 
that I cannot yet finde good ſatis facti- 

on 


21. Hen. 7⸗ 
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on in that Bookes reſolution, except we 
ſhall take the Caſe there to be ſuch as 
that which is put and reported by the 
Lord. Dyer , lem porè Hen. 8. vix. that 
the money paid for redemption, was as 
much as the, full value of xþe,goods 
pledged, or mortgaged. or elle ſhall ad- 
mit the Caſe to be, that this redempti- 
on, was not by payment at the day con- 

ditioned. As to the firſt , it were rare, 

if any ſnould lend money upon a mort- 

gage, where the thing mortgaged is not 

of better value then the money lent; rare 
alſo, that an Executor ſhould take care 

to redeem with his owne money, that 
which ſhould yeild no benefit or advan- 
tage to him, or his. Teſtator. Lex us 
therefore ſcanne and examine the Point, 
ſince the ſame may come frequently in 
uſe; and this we may the more decently 
doe, becauſe the Lord Dyer in the Mar- 
gent of che Caſe. by him reported, as a- 
. foreſaid , ſaith expreſly , that the ſaid 
other tem. Hen. 7. was not at all adjudg- 
ed, himſelfe having viewed the Roll , 
which he there ſets down, and the names 
of the parties. We will therefore put 
the Caſe thus. 4 poſſeſſed of a Leaſe 
for ſixtie yeares, of one hundred pound 
| | | Land, 
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Land, mortgageth it for five hundred 
pound; or be it that che mort gage or 
pledge be of a Jewel, or peece of Plate 
for balfe the value, and that before the 
day limited for payment, and redempti- 
on, A having made B his Executor, dy- 
eth, and B at the time and place maketh 
payment, as was conditioned. Now the 
queſtion is, whether this Leaſe, Plate; or 
Jewel, being worth much more than the 
ſum for which it was mortgaged , ſhall 
be in him wholly in his one right, and 
to his owne uſe, or partly, if not whol- 
ly, as Executor to A, fo as to be ſub- 
ject to the payment of Debts and Lega- 
cies. Here it muſt be clearely admit- 
ted, that B was inabled to this redemp- 
tion onely, and meerly by the Condi- 
tion annexed to the mortgage, or pledg- 
ing. It muſt alſo be admitted, that this 
Condition, and the power or intereſt to 
take benefit thereof to him, came, and 
was derived onely as Executor of A. This 
being ptemiſed, it muſt needs follow, (as 
to me it ſeemes) that the Condition wor- 
king, and having his operation in the 
tedemption to deſtroy the Grant, mort- 
age, or pledging, it muſt needs make 
theſe agains the Leſtators goods, in ſta- 
10 
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tu quo N and ſo to be in B as Execu- 
tur; ſince in that right onely he waz 
intituled to take benefit of the Condi. 
tion. For what is it which hindered, be. 
fore this, from being the Teſtator 
goods? nothing certainely, but onely 
the force and ſtrength of the mortgage 
or pledge : Now by the redemption 
that is become void, and hath loft its 
force; therefore the propetty of theſe 
things muſt now needs be, as if no ſuch 
mortgage or pledge had beene, or 
as if it had at the firft beene void, and 
of no force: Thus muſt the Conditi- 
on worke for him who made it, vis, 


 - A the Teſtator: and thoſe of the con- 


trary opinion in the time of King Henry 
the ſeventh, do yer ſay, that by this re- 
demption the Teſtator is ſo much in- 
debted to the Executor, as he disburſed 
for the redemption; which could ſtand 
with no reaſon, unleſſe by it the pro- 
perty and intereſt ſnould be reduced to 
the Teſtators behoof. That thus it is, 
is alſo proved, as to me it ſeems, by the 
Caſe of mortgage of Inheritance, up- 
on which the Heire making payment, 
according to the condition, is not now 


in as a new Purchaſor, but as Heire; 
1 
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ſo as he ſhall have his age; and bee in 
Ward even for this Land ; Yea, it ſhall 
be Aſſets in his hands, for ſatisfaRion 
of his Fathers, as other Anceſtors debts; 
which in ſome reſpect is a harder Caſe 
than that of the Executor, for he bath 
means to ſatis fie himſelf of the money 
disburſed, either out of the thing reedee- 
med, or other goods of his Teftotor, but 
the heire hath no ſuch meanes. Vet it wil 
be asked how the Executor can be free 
from miſchiefe, for if this thing redeem- 
ed be intire, as the Cup or the Leaſe,the 
whole will be taken in execution for the 
Teftators debt. To admit this, yet here 
is one cleer way of remedy, vi the 
Executor may before ſuch execution, 
ſell che thing, and ſo pay himſelf, and 
retain the ſurpluſage ro the Teftators 
uſe, and the like of this is frequent in 
uſe, ix. for Executors to pay off the 
Teftators debt with their own mony,and 
to make themſelves ſatisfaction out of 
the Teſtators goods. Beſides, it is not im- 
poſſible, that this redeemed thing ſhould 
be thus in intereſt parted, that auſwerably 
and proportionably, to the ſum disburſed 
for redemption, with reference to the va- 
he of the ching redeemed, a moyety 
Ro or 
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or third part , or three parts thereof 
ſhould be to the Executor in his owne 
right, as his own proper goods, and the 


reft in him as Executor. As poſito, that 
A and B were tenants in common of 


ſuch an entire Chattel : A maketh 3 


his Executor and dieth. Now hath B 
one moyety as Executor , and another 
as his own proper, and upon a Judgment 
againſt him as Executor, that moyety 
only which hee hath as Executor , muſt 
be taken in execution ; and here may be 
remembred how in execution of a Judg- 
ment, or levying of an Amerciament out 
of an intire Chattell of more value than 
the ſum to be levied, the whole is to be 
ſold, and the ſurpluſage above the debt 
or Amerciament is to be delivered back 
to the Owner. For in all this debate we 
muſt preſume the thing redeemed by the 
Executor, to be of better value then 
the ſum paid, elſe we may eaſily admit 
the whole to the Executor. Again, the 
Leaſe for years, is not ſo intire a thing; 
I mean the Land let, but that thereof 
partition may be made; yea inforced b 

Action betweene joint-tenants , an 

Tenaars in Common. But here will be 
objected, the Caſe of redemption by the 
e -- - —_— 
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daughter and heir; who though ſhe have 
a brother born after, ſo as now ſhe is 
no longer heire,yet ſhe ſhall, as the book 

faith, retaine the Land redeemed from 
| the Heire, as a Pergwifite or Purchaſe: 
|| As for this (which I will not oppoſe) 
the Law ſo frameth to the favour of the 
daughter, becauſe of great miſchief to 
her, if being ftripped of the reſt of the 
Inheritance by the birth of a brother, 
ſhe ſnouſd alſo loſe that which her mony 


: 


e without having any re- 


recompence for it; but in the other 
Caſe, there is no ſuch miſchief, for that 
the Executor may pay himſelfe, as hath 
been fhewed. | 
Now on the other ſide, if the Caſe 
flialtbe underſtood, that the redemption 
was by payment after the day, then will 
teafily admit that the property or inte- 
reſt, is in the Executor to his own uſe; 
or chat the Condition, now having no 
power to reduce it back, or to operate 
any thing, it is rather a re- emption 
than a redemption, ſince it was at the 
Will of the Mortgagee, to diſpoſe it at 
bis pleaſure; and any firanger , as well 
a2 the Executor might thus have redee- 
| Ga med 


SY WS. G67” mo _ wY TW” . TL , — .. ES. TE 


\ O'S 0A SY C—_ TT”. CN, v- 


edy to have her money again, or any 
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med, viz. repurchaſed it, therefore 
onely Equity, and not Law in that 
Caſe can make any part of the value 
Aſſets in his hands: And ſo alſo I think, 
if wee ſhould admit in the other Caſe 
of payment, at the day that the pro- 
perty of the Chattel is to the Executor 
as his own , and not his Teftators goods, 
no part of ſurpluſage of value, can in 
Law be Aſſets, howſoever in Equity. 

Laſtly, if the Executor redeeme by 
payment at the day with the Teſta- 
. tors own money or goods, none will 
doubt, but that the thing redeemed is 
in him as Executor, and the mony by him 
paid for redemption is well Adminiftred, 
the goods redeemed being of better va- 
Jue, But this way it makes no difference, 
whether the whole value of the goods 
redeemed , ſhall be beld Aſſets; and 
the money paid for redemption ſtand 
drowned therein, or that that ſumme be 
ſtill adjudged inthe hands of the Exe- 
cutor, as Aſſets, and onely the ſur- 
pluſage of the thing redeemed over and 
above the ſum paid for redemption. 
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Things accrued by Covenant or A ſſump- 
tion. 

F A Covenants with to make him a 
Leaſe of ſuch or ſuch land, by ſuch a 

day; and B dieth before the day, and 

before any Leaſe made ; now muſt 4 

make the Leaſe to the Executor of B, 

and che Leaſe ſo made to him, ſhal be in 

him as Executor, and conſequently as . con. 

Aſſets. This is proved by the judge- 

ment, in the Caſe between Chapman and 

Dalton in the late Queens time. Let I 

confeſſe, that it is not expreſſed in the 

reſolution of this Caſe, that this Leaſe 

ſnould be Aſſets, but that the Executors 

ſhould have the Terme as Executors, 

which implieth as much in my under- 

ſtanding, and the declaration wherenpon 

the Defendant demurreth, ſets forth the 

breach of that Covenant to be in retarda- 

tione executionis teſtamenti, {0 as the dama- 

ges thereupon recovered, vis. 330 l. were 

Aſſets, and conſequently alſo, ſnould the 

terme have been in lieu and recompence 

whereof theſe damages were given. The 

like Law, if A aſſume upon good conſide- 

ration to deliver in to B by ſuch a day, 

20 quarters of Malt, or ſo many loades of 


13 Coales 
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Coals or Wood, or any other Wares or 
Marchandiſe, and. this is not performed 
in the life of B. but after to his Fart, 
tor: it mall be to him as Executor, 
ſhall be Aﬀſets in bis hands, as we! 11 
mony recovered in damages fot not per- 
forming ſhould have been. 


of things acerued by remainder or in- 
creaſe. 


F a Leaſe be made to one for life, the 
re mainder to bis Executors for years, 
and he dieth, this will be Aſſets in the 
hands of his Executors, though it were 
never in the Teſtator, as was in the lat. 
ter end of the late Queens time, reſolved 
by three Juſtices, the Lord Anderſon on- 
ly being of a contrary opinion; and 
there it Was ſaid that Cranmers Caſe, 
wherein the cantrary in effect was reſol- 
ved, was of little authority „for that 
there were firſt two Judges againſt two, 
till after Maunſon changed bis opinion, 
upon a conceite , that there the eſtate 
Was by way efule, which could make 
no difference. Like Law where a Leaſe 
for years is by Will bequegthed tg 4 for 
life, and after co B, who dieth before A, 
al- 
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although B never had his terme in him, 
ſo as that he could grant or diſpoſe it, 
yet ſhall ir reſt in his Executor as his 
goods, and be Aſſets. As for a remain- 
der for years, ſo in the Teſtator, that he 
might grant or diſpoſe it at his pleaſure, 
no doubt can be thereof, though the 
ſame fell not in poſſeſſion to the Teſtator 
in his life time, yet no ſcruple not doubt 
can be, but that this is Aſſets to the Ex- 
ecutor, even whilſt it continues a remain- 
der, and before it falleth into poſſeſſi- 
on, becauſe it is preſently valuable and 
vendible. Nor much of other nature 
to theſe, are the Caſes, where the Exe- 
cutor Merchandizing with the goods of 
his Teſtator, maketh gaine thereof. So 
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On. 


if the Sheep, or other Cattel of the Te- 


ſtator doe breed, viz. beare Lambes, 
Calves, Colts, &c. after the Teſtatots 
death, even theſe which were never in 
the Teſtator, ſhall yet he Aſſets, and 
ſo the Wool growing upon the ſheepe 
after the Teſtators death. But there is 


one Caſe worth the conſideration and 
worthy of ſome doubt, as I thinke, and 
that is this; One leaveth to the Execu- 
tor a leaſe for years of Land, worth twen- 
ty pound by the year, and the Executor 
| I 4 keeping 


The Office of 
keeping this in his owne hands, one 
year after the Teſtators death , doth 
make thereof thirty. pound in clear gain 
above all charges; now whether, as to 
a Creditor, this whole thirty pound ſhall 
be Aſſets, or only twenty pound; and the 
Caſe (imply thus put, ſhall be underſtood 
of an occupying and manuring without. 
any ſtock of the Teſtators; and then if 
the Executor did ſtock it with his owne 
Sheep, or other Cattel, as hee muſt 


have borne the loſſe by rot or death, 


ſo is it reaſon, that if the manurants 
prove gainfull, he reap the fruits there- 
of in recompence of his adventure, and 
of his induftry, skill, and good husban- 
dry. But if the Teſtators ſtock of ſheep 


and Cattell were (as of neceſſity, or for 


the better advantage of the Teſtators e- 
ſtate) continued upon the leaſe Land, then 
is it rea ſon, that the gain or loſs whether- 
ſoever of them God ſendeth, do redound 


to the Teſtators eſtate. Like Law (as I 


think) if an Executor, finding that he can- 
not inſtantly after the Teſtators death, let 
the leaſe Land neer the value, ſhall there- 
fore buy ſeed · Corn, and hire the plowing 
&c. But it may be ſaid, that the leaſe hath 
one entire valuation at the firſt, upon the 

| appraiſe- 
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appraiſement. To thisI anſwer, firſt, that 
the value upon the appraiſement is not 
binding, nor much reſpected at the Com- 
mon Law ; if it be too high, it ſhall not 
prejudice the Executor; if too low, ſhall 
not advantage him ; but the very value 
found by Jury when it comes in queſtion, 
whether the Executor have fully admini- 
ſtred, or have Aſſe ts or not, is that which 
is binding. Next I ſay, that if a long 
Leaſe come to Executors, of Land worth 
an hundred pound by year, and no ſale 
is made thereof by the ſpace of a yeare 
or more, now the term continuing of 
the like value, as at firſt, it is no reaſon 
but this hundred pound raiſed the firſt 
year, ſhould goe towards the payment 
ff debts and Legacies, rather then any of 
tnem ſhould be unpaid. This thing, 
I mean the knowledg of them are uſefull 
two wayes, viz. Firſt, to give light 
to Executors,to diſcern what unto them 
of right pertaines : Next, to ſhew unto 
Creditors and Legatees, what, and how 
tar things ſhal be Aſſets, that is to ſay, 
goods to enable, charge, and bind'Execu- 
tors to pay debts and Legacies. For what- 
ſoever any of theſe wayes cometh to 
the Executors from their Teſtator , or 
is 
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is recovered by any of theſe Actions, ſhal 
be in their hands Aſſets, the coſt and 
charges of recovering deduced. 
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CHAP. VII. 


what manner of Intereſt an Executor hath 
in his Teſtators Goods and Chattels, and 
hem different from the common Intereſt 
which they or others have in their own 


proper Foods. 


He Intereſt which an Executor 
hath (as Executor) in the goods 
of his Teſtator, is much different 
from the abſolute, proper and 
ordinary Intereſt which every one hath 
in his own proper goods as may. well ap- 
pear in and by theſe points: 1. Although 
a ſtranger take away theſe goods, the A- 
ction of Treſpaſſe for the Executor, is of 
generall form, Quare bona ſua cepit, cal- 
ling them his goods; whereas a man out- 
-+E.3-f35 [awed in Deht, &c. or convict or attaint- 
ed of Felony or Treaſon, forfeiteth all 
his own goods; yettheſe which he hath 
32 H.6.34 as Executor, mall not be forfeited. If a 
| Villein be made Executor, his Lord can- 
not 


P 
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not take theſe goods, though hee may , „, vil. 
take all the Villeins own goods: and for lenage 41.42 
taking ſuch goods, or for a debt due to $f: He 
the Teſtator, a Villein may ſue his Lord. f.15. A re- 
Nay, if the Executor grant all his goods, = 
ſome good opinion hath been, that theſe an Executor 
which hee hath as Executor, ſhould not * geri 
paſſe ; yea the Lord Dyer ſo held inthe cutor. Bur 
late Queens time, with this difference, — 
. viz. Where the Grantor is named Exp» 20. Her. . 
cutor in the Grant, there the goods which X<-<+ 
he hath as Executor ſnould paſſe; but o- 
ther wiſe if he be not named Executor in 
the Grant. And that this opinion is pro- 
bable, will further appear by that which 
followeth. | 
Secondly ,the Executor cannot by Wil 
give or bequeath the goods hee hath as 
Executor; and if he die inteſtate, and 
Adminiſtration of all his goods is com- 
mitted to 7. D. yet hath he nothing to do 
wi:h the goods which the Inteſtate bad 
as Executor to his Teſtator : Thus all his 
goods reacheth not to his goods as Ex- 
ecutor. 
Thirdly, whereas a mans goods ſtand ste ther: fo 
liable to the payment of his debts, both vad in 
in bis life-time & after; the goods which 2 
a man hath as Executor, are not to be & +I 
a | 2 taken P. 20. . 
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taken in execution for his own debts ei- 
ther upon a Recognizance, Statute, or 
Judgment had againſt him. And if fuch £ſ 1 
a one die indebted, leaving to his Execu- 
tor much goods, which he had as Execu- | 
tor,; theſe are not Aſſets in his hands, 
lyable co the payment of his debts, bur 
onely for the payment of the firſt Te. 
ſtators Debts or. Legacies. Therefore a 
Quo minus brought by an executor, ſhew- 
ing that he was not able to pay the Kings 
debt , becauſe the Defendant detained 
from him an hundred pound, which he 
owed him as Executor to 7. S. was over- 
throwne ; for that it could not be inten- 
ded, ſaith the Book, that the Kings debt 
could be ſatisfied with that which the 
Plaintiffe ſhould recover and receive as 
Executor. Whereas a woman being poſ- 
ſeſſed of any chattels perſonal,v;z.move- 
able goods, all be deveſted out of her in- 
to her Husband by her marriage, ſo as if 
he die, and ſhe overlive, they be not hers 
again, but her Husbands Executors or 
Adminiftrators ; and if ſhe die, all be the 
Husbands, without being Executor to his 
Wife; It is not ſo of the goods which 
ſhe.hath as Executor, theſe ſtill remain 
in and to her, if her Hushand die: and 
if 
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if ſhe her ſelf die, for that ſhe bath them 
as it were in anothers right, viz. as ſhe 
repreſents the perſon of her Teſtator, her 
Husband ſhail not have them, if he be 
not his Wives Executor, and ſo Executor 
to her Teſtator. 

Laſtly, whereas the Writ of Treſpaſſe 
ſeemes to make no difference betweene 
ones own goods, and thoſe he bath as 
Executor, that being a poſſeſſory Acti- 
on or Suit grounded upon the poſſeſſi- 
on; yet come to an Action of Debt, 


which more taſtes and participates of 


This may be 
in his name 
onely out of 


whole poſ- 


ſeſſion the 
goods were 


the right, and there are they differenced: taken. 


for where for my own debt, when I ſue, 
the Writ ſaith, Debet & detinet, viz. that 
the Defendant ows me, and detains from 
me that ſumme. Let when I ſue as Exe- 
cutor , the Writ ſaith not debet, he doth 
owe me, but detinet onely, he detaines 
from me,as admitting that he is not Deb- 
tor to me, though he ſhould pay me; 
and ſo where I am ſued as Executor, the 
Writ makes me nota Debtor , but a de- 
tainar ; Otherwiſe, where in my owne 
right, I owe and am ſued for a debt; 
Accordingly, where Judgment in an Acti- 
on of debt is given againſt one as Execu- 
tor, it is not generally that the W 
| al 


Co. I. 5. ſ. 31. 
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ſhall recover againſt him; but he ſhall 
recover of the goods of the Teſtator; and 
therefore upon this judgment no Capiat 
lyeth againſt him, to inforce him to pay 
by arreſt of his body, becauſe he is not 
properly Debtor : but if after it be retur- 
ned, that be hath waſted the Teſtators 
Goods, out of which the ſaid debt ſhall 
be ſatisfied, then he having made him- 
ſelf a debtor, a Capias ad ſatufaciendan 
ſhall be awarded againſt him, aad then 
he ſhall be taken in execution. So alſo 
in ſome caſes: of falſe plea pleaded; for 
where the Judgment is de bonis propriu, 
the Plaintiffe have 2 Capias ad ſa- 
tzsfaciendum, and that judgment is in 
divers caſes for the dammages, alrhouphs 
not in many for the principal. As for the 
Capias before Jadgement, in che mean 
Proceſs againſt an Execator, that is be- 
cauſe of his Contumacy in not appearing 
upon the former Procels. 

The reaſon of this different intereſt 
between an BRecutor and another, or bo- 
tween the fame mans having goods as 
Executor, and others in his on right; 
as alfo of the different manner of ones 
being indebted as Executor, and other- 
wiſe in bis own right, is well * 

y 


l 


a 
; 
/ 
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by the Lord Cooke in Pinchons caſe, viz. 

Firſt, that the goods which one hath as 
Executor, he bath not in his own right, br OM 
but in auter droit, that is, in the right of * 

; ; "3 o Plow. 

another, meaning his Teſtator. Second- gn, 5.20 4. 
ly, that Executors are but the Miniſters 

and Diſpenſers, or Diſtributers of their 


Teſtators Goods. 


Of alteration of property in the Execntors 
hands, ſo as ſome goods_become his 
own, which he had as Executor. 


13 this head or Chapter, F of 
the difference between the intereſt in 
Goods as Executor, and others had meer- 
ly in ones own right, and to his own uſe, 
it is not impertinent to conſider how that 
which one hath at the firſt as Executor, 
may be changed in property, and become 
the Executors own to his own uſe, as o- 
ther his goods, which he had not as Exe- 
cutor. Here ler us firſt conſider of ready 
money left by the Teftator ; for ſince 
pieces of money, vix. ſhillings, groates, 
pieces, and half pieces of gold, cannot 
be known one from the other, it muſt 
needs follow, that theſe coming to an 
Executor from the Teſtator,muſt in ſore 

n dy! ot 
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fort be altered in property, ſo as though 
the Executor ſhall be ſaid to have fo 
much in money or value, yet can it not 
be diſcerned which money in his houſe 
was his Teſtators, and which his owne. 
Conſequently the Sheriffe upon the fieri 
facias, for a Creditor, who hath reco- 
vered againſt the Executor a debt owing 
by the Teſtator, cannot take away mony 
in execution asthe Teſtators, in my opt- 
nion : Quære if theteupon a deva ſtavit 
ſnall be returned, or what ſhall be done? 

But what if the Teſtator were indeb- 

: El. Dy.18; ted to the Executor, or if the Executor 
This divers not having ready mony of the Teſtators, 
Zooke: 3'= or otherwiſe, ſhall pay a debt of the Te- 
20 fl. 7.4 & ſtators with his own mony , what ſhall 
2, we ſay of the Converſion or alteration 
El. Dy. 47. Of ſome of the goods from being his as 
Executor, to be his meerly in his owne 
right? Hereof I have ſhewed elſwhere 

my conceiving, which is briefly thus; 

That except either he have in his hands 

money of the Teſtators, (for of that it is 

eaſie to make a proportionable change) 

or uil-fle the ſumme to him owing from 

his Teſtator, or by him paid for his Te- 

Rar. ,.+n9unt to the full value of all the 
Teſtators goods in his hands, or do - 

cee 
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ceed the ſame, no alteration can be 1 
untill ſome election or declaration by se ofa 1 
the Executor made, which of the goods, 8 in mo. 
not exceeding the debt unto him , he wil che Ee. 
have to be his owne ; For where the Te- 

ſtators goods exceed this debt to him, 

the property of all cannot be changed, 

and of what part ſhall the Law adjudge 

the change, till choite by the Executor 3 

It is good therefore for him to doe as the 

Mother Guardian in Soccage, who is 

to endow her ſelfe, calling her neigh- 

bours , and expreſſing to them which 

part ofthe Land ſhee will have for her 

dower. So let the Executor doe, but 

let him take heed that his election or 
declaration exceed not his debt, leſt it 0 
be void. And that ſuch particular electi- 

on is to be made, ſeemes to me proved by see 2.3 El. 
the Caſe of 21 E. 4. fol. 21. where the Ver 7 
payment of money, and detaining or 

taking of a Horſe of the Teſtators, is 
mentioned ; But Choke there ſayes, this 

cannot be done without the Ordinaries 

aſſent. And the Reporter thinks, though 

the Ordinary doe aſſent, yet the pro- 

perty ſhall not be turned into the Exe- 

cutor as his owne. 


K Another 
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2. Another alteration is of the profits] 
| ofa Leaſecome to the Executors from 
9 eſtator; For ſince no more there. 
5 wal ſtand in the Executor as Aſſetiſ ſe 
Hake much onna eren the yearhſ 
value, according to the reſoſution in Har 
graves Caſe, it muſt needs folſow that 
the reſidue of the profits muſt bee the 
Executors, he paying the rent out of hi 
own purſe , as that Caſe reſolyes in con; 
ca l. f. 3i b. ſequence, viz, that he ſhall be ſued for 
it in the debet, and in the detinet only 
as for the rent due hefore the death o 
the Teſtator. Thus thoygb hee have 
the Leaſe as Executor , yet part of the 
profits are meerly his owne, not az Exe: 
cutor. f 
And looking back upon this Caſe, we 
may diſcern a neceſſity ſometimes of the 
Executors paying with his owne, money 
for his Teftators debt, as where the 
Teſtator being to ay a rent at Mi- 
chaelmas, or our Lady day, dies a day 
or two before; or to put it more clearly, 
a day or two after the Feaſt , not lei- 
ving any goods to pay the rent, other 


130 
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| 


then thè future profits of the Leaſe. Here, 
unleſſe the Executor will | for cit the 
Leaſe, he muſt lay out of his own mony, 
| Now 
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| Now if in this and other like Caſes hee 

could not do this untijt hie had under ſea), 

or by act in tlie Coùit Spiritual, an aſ. 

ent of the Ordinary, it Md be an N 

| traordinary trouble to Executor. 

Ifind alſo tempore Hen. 7. another 

Inean of altering- property (to wit? 

| where a fieri facias comes to the Sheriffe 20 H. 7. 5.4; 

to ſell, or leavy a debt of the Teſtators 

goods; now ſaith the Booke , may the 

KEecutor buy theſe goods of the Sheriffe” 

2s well as another, and if he doe, the 

operty which hee had as Executor 

[1 de turned into a property in jure 

proprio. 

| Ifan Executor amöngſt his Teſtathrs 
goods find and take ſome, not his, and 

ter theſe being claimed by the owner, 

who left them in the Cuſtody of the Te- 

ſtator, the Executor not crediting the 

dlaime, ſtill keeps them, and the owner 


_— as” ©. q&” "RS 


{[theteuponrecovers damages in an action 
Jof treſpaſſe, or of Trover and Converſion ; 
A (and ſo in all other like Caſes) are 
t 


ds become the Treſpaſſors in 2% H. _ 
property becauſe he hath paid for them; Xe. Ct 
therefore it ĩs not ſtrange, if in like man- 

ner an Executor paying out of his one 

purſe, for or in lieu of the Teſtators 

K 2 goods 1 
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goods, have ſo much of them (where 
no certainty) changed in PR and 
become his own. This is but put as an 
inſtance, underſtood with the exception vn 


and cautions precedent. 

: er RA m_ 
5 e f r 

| CHAP. VIII. 7 

Of. ſom. caſes and que ſt ion: between the a 

Executor and the Heire. 8 

Ys He Executor may in convenient 6 
It other time after the Teſtators death b 

| 


goods taken 
an ongthem, 


enter into the houſe deſcended 

he is encuj- do the Heire, for the removing 
"5.23 and taking away of the goods, ſo as the 
ber door be open; or at leaſt the key be in 
ſo pleaded. the door: and this I: underftand of the 
door of each room; for although the 

door of entrance into Hal and Parlor be 

open, the Executor cannot by that ju- 

ſtifie the breaking open of the door of a- 

ny Chaniber to take goods there, but on- 

ly may take thoſe in the rooms which be 
openʒand this is proved, as to mejit ſeems, 

by the Caſe of the cheſt with Evidences, 

which, faith the Booke , the Executor 

#90! 7 may 
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may take and put out the Deeds, deſive. 5. 3-24 
ting them to the Heir, viz. the cheſt be- Makes 2 
ing unlocked, as 1 underſtand it. Now pe: fit be 
a Chamber or other room witbin a houſe 
locked is an incloſure of better reſpect Plow. Com. 
then a cheſt. But if the goods betnot **? 
removed within convenient time, the heir 
may diſtrain them as damage feaſant. 
Where the Teftator- recovered land 
and damages, or a deed and damages, he 
dying before Execution, the Heir hall 4. . 
have excution for the Land or Deed, 10 Kd 5 
and the Executor for the damages: but Ohe dee 
temp. Edward the 4. it is ſaid that untill f. 
the Heir ſue a Scire Facias the Execu- 
tor cannot ſue execution for the dama- 
ges. e 
If a Creditor be made Executor by his 
Debtor, and pay himſelf parz out of the 
Goods, he cannot ſue the Heire for 
the reſt, becauſe the deht cannot be ap- 
portioned; but otherwiſe, he may, ſaich 
the Booke: yet 2x. if he do take upon 


him the Executorſhip , and have goods 12 H 4 


ſufficient to pay all. | 

If a debt be recovered againſt one who 
dieth before execution ſued, leaving goods 
ſufficient to ſatisfie : now ſhall not the 4 1 
Land deſcended to the Heire be char: 124. 

| | K 3 ged 
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91. Tolike conyeycd, upon cand. 


purpo 
. 
457.b. 
Ny. 281. 
Plow. tom. 
291. 

21 H. 7.4 


6 F the Vendor bis heires or A 
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. thexewuh, nor by. like reaſon, 
d conveyed aferJudgement. 
See a gbod difference wbere land it 
ion of payment to] E. 
ſſignes, and 
| heddieth befgre the time, and where it] F. 
is to he paid to the Vendee his Heires or 
Aſſignes, and be dieth; in the firſt caſe, C 
payment ſhall be to the Executors , but 
not in the other. 
What things pettaine to the Heir, and 
what to the Executor is before ſhewed. 
As for git opinion , that where 
. 8 e mortgaged upon condition, 
ifthe Heire or Executor pay, &cc. 
hom if the Heire make payment, bee 
ſhould have the Goods, I ſee not how 


* 


that can be. 
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A Directory for the following Chapter. 


A. All (as but one) repreſent the Teftator: 


perſon, and muſt joyne and be. jayned in 
ſuite, & & contra. 

B. Hhere one alone muſt anſwer ſuite, 
and hom. 


C. when e in Plea, the beſt Hall 


bee 


an Exzcurton, 

pl be taken, but one may confeſſe alone. 

ID. One as Well as all, hath, may give aſ- 
ſent or releaſe the whole. 

toff E. One cannot give nor releaſe to another, 
nor divide. 

F. 7 he poſſeſſion of one is t he poſſeſſion of 

0 all, to what purpoſe. 

ſe G. If the ſurviver die Inteſtate, the Teſta- 

ut tor is Inteſtate, though the other Exe- 

cuter left an Executor. 

H. Executor Included in the perſon of the 

. Teſtator, and repreſents it. Is his Aſſignee; 

* all one, & è contra. 

„I. bat change by death of the Teftator , 

5 touching proceeding in ſuit. : 

eK. Proceed to or in Execution; whers with- 

out Scire Facias, 


M. 1 hether the Executor ſtand in his own 


quality or his Teftators. 
N. where one alone may ſue. 3 
O. In ſuite for them, ſuch as will not joyn, 
ſhall be ſevered, and the other may ſue 
and proſecute alone : conſequents inde. 
p. Death of one Executor ,Plaintiffe or Do- 
fendant; Where abates WMrit. 


K 4 CHAP. 
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CHAP. IX. 


How E xecutoys ſtand between themſelves, 
and in repreſentation of , or relation 10 
the TeStator; as his eAſſiggee or De. 
puty, or as the ſame perſon with him, 


ud Whe nd towh as 
Are as one and “ hat purpoſe , | 09 


3 ther perſons. 
"or $A 
plead ſere- Irſt, all of them do repreſent the 
— ry ' perſon of the Teſtator , and 
3K 617 therefore muſt they all joyne in 
s + bg ſuite againſt others, and in ſuite 


Bro. Ex. 13 by others they muſt be all made defen- 


co. Ex.20, ants, or at leaſt ſo many of them as 


Therefore doe Adminiſter ; for though the Execu- 


one Execu - pare the ; : | 
cor ſued i tors themſelves muſt take notice by the 


| he pleads Will, how many Executors bee, and 


| thac there is | Tr q 5 - 
ane muſt frame their ſuite accordingly ; Cre 


Executor ditors and ſtrangers need not take no- 


not {ued, » X | * 
muſt plead dice of any more then do Adminifter,and 


mat he did Execute the Office of Executors. For 
1 this reaſon, as Itake it, in the time of 
210. 13.33. King Edward the third, where two Exe- 
2% Bio. cutors were of a terme, and the reverſi- 
3263 on was granted by Fine, mentioning but 
am; One termer, and thereupon a Quid juris 
_ elamat 


* 1 


Judges reſolve in the time of Hen. 4. that 


an EXECUTOR. 
clamat accordingly brought againſt that 
one executor;this was held good enough, 
though the other executor was not named 
in the Suit; belike, becauſe that one (who 
indeed was the Teſtators Wife )did only 
occupy the land, and take the profits 
thereof; for elſe, ſince all the Executors 

do repreſent the Teſtators perſon, all muft . 
have beene named. Therefore did the © 


6. 


where a Leſſee for years made two Exe- 
cutors, and one of them, was diſtrained 
by the Lord for Rent, who avowed upon 
the Leſſor, that Executor ſhould have 
aid of his fellow Executor, to the end 
that both might have aide of the Leſſor, 
which one alone could not. And upon 
this reaſon , viz..that the Executors re. 
preſent the perſon of their Teſtator, as | 
one perſon ( for ſo ſpeakes the Parlia- 4 Kc. 
ment) It was enacted in the time of Ed- 
ward the 3, that the Executors, thou 
never ſo many, ſhal have but one eſſoyn,  : - 
neither before appearance:nor after, - 'Y 
cauſe their Teſtator whoſe perſon, they 
repreſent, could have had no more. 
It is further alſo enacted by 55 ſaid 
Statute, that where two or three Execu- 
tors or more be, they being ſued in an 
. action 


138 Die office f 
action of debt, though all do not appear; 


nner, it yet ſuch one of them or more as doe, or 
he appear at doth appear at the Grand diſtreſſe, ſhall 


SE” i anſwer alone without his companions, 


4114 H-4. And this Statute hath beene taken by e- 


3 row! 
lane quity in three refpeds. 


os al. Fit ſt, buching the perſons : that it ſhal 


He neednor, extend, not to executors only, but alſo to 
— may Executors of Exetutors, yea, to Admini- 
© ap. ffrators alſo, though the Statute ſpeake 


ther to ap- It | 
peare f. only of Executors. IT 
1 condly, touching the Actions; where- 


But proeeis ag che Statute ſpeakes only of the Action 
ed . ok debt, it is taken by equity to extend 
gainſt al. to other Actions, as the Writ de ratio. 
Laeeurors hab parte bonorum , and detinne, yet 


of executors perhaps this latter Action will be faid 
7 Hs. az not to be maintainable againſt Execu- 
ces tors, for cheir Teſtators att, but for their 
14 H 23 "Own onely ; But we yet are not come fo 
24. 50 ner fürre as to determine what is maintain- 
Fe cr able - bur whether before all the Execu- 
20 H. 6.64 turs do appear, he, or they which have 
12.35 appeared ſhall be put 6 Aer; and 

_——— ſo to bringit” to deciſions , whether the 
| asExeca- Actiom be maintainable or not. 1 
torsitis out tine alſo that in the action of Cove- 
7 nant, and all ottier actions againſt Execu- 
2 4% top, as Executors, hee which * 


. 
4 
- 
* 


ö 
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muſt anſwer without his companions 1 5 


cboughthe greater opittion inthe Que. 552. 96 


drage fimes were contrary touching the 128 py 
action of Covenant. But as for the wh In /. far 
peva againſt the Executors , which is to 1299.3 Be- 
make them to anſwer to 4 ſuit in equity; = 
that bath been temp. E. 4, taken to be id nt 
out of the reach and iutent of the Sta- ;, 3.22 
tute. So alſo of the Latitat in the Kings Only ag 
Bench, as was held in the ſame Kings waive. | 
time: except all the Executors, making up 7 1, 
the whole repreſentative body of the W 
Teſtator, be in the cuſtody of the Mar- ze vel: 
ſnall, one or more of them who are there 
mall not be inforced to anſwer; and fo 

was it alſo lately held in the Kings Bench, 

where Maſter Juſtice Houghton gave an 
excellent reaſon that this caſe is out of 

the ſaid Statute, vir. for that this Writ 

doth not mention any debr, or name the 
Defendants Executets. 


Thirdly. and laſtly, that Statute is ex- B. 


tended by equity to other Writs or Pro- 


ceſs; for where the Statute ſpeaks only 
of the Grand diſtreſſe, and the Exeeu- 1. 
tors appearing thereupon ; It hath been 53.1 
many times ruled, ,that when he or they 
appeare upon the Attachment, Capias, 
or Exigent , anſwer muſt bee, . 
. the 


1 Tue Office of 
Me” ;; fhereſt appeate not; for ſo the word 
Rox Diſtreſs is taken for all compulſory means 
oneap- | OF, enforcement. of appearance. But 


EK where the Statute reacheth not, vis. 
judgment when the proces is determined aga inſt 
againſt all. One or more, as by Outlawry, &c. there 


See 9. E 4 the reſt muſt anſwer by the rules of the 


12,1 3514 . 0 
where 3 Common Law; Except it be in the caſe 


who is not 


Kxecutor'is Of Husband aud Wife Executor, for 
joynely fü, there the Wife cannot anſwer with- 


with 


— 2 cor. out her Husband, nor doubtleſſe can he 


felſech without her, where ſhe and not he is 
Ley 4 Executor; but where both be Execu- 


7. they tors, there he may anſwer without her, 
may ſever 


dilatory. tors as Defendants ha ve appeared, if any 
| one of them will confeſſe the Action, 
F 7-H6.f.' 5 this bindes and concludes the reſt; but if 


Ae one will plead one plea, and the other a- 


N . which is beſt for the Teſtators ſtate ; ſo 


prayes. 2 Where they ſue, ſuch as wil not proſecute, 
cap. ad, /at. | | 
and theo. ſhall be ſevered, and the reſt without 


N ther a Fieri : . - 
| fee.the Grſt, them may proceed; and in like manner 


3 beſt, hal Where they pray to be received to defend 
1 raps their term, and one of them after makes 
Bro. 44. | . 

So where the Defendant Outlawed ac the ſuit of tw» Exccutrs, and 


upon the Sei. fab. after his pard ot but one appeares, 21. H. 7. 25. 
; 9. E. 4.12.1 4. : 


default; 


in pleas not but not ſhe without him. When Execu- 


If chey re. nother, that ſay ſome, ſhall be received 


de 


bu 


ap 
de 


tc 
re 
a 
d 
f 

t 

| 

| 


an EX HcuT OR. 
default; it ſhall not be the default of all, 
but the reſt; or he, if it be but one who 
appeares, ſhall be received to uphold the 
defence of the terme. 

Thirdly, ſo where they plead a releaſe 
to the Teſtator or themſelves, one after 
making default this ſhall not be nor make 
a total default i in the Executors, to in- 
duce a judgement or condemnation a- 
gainſt them. Yer in truth each Execu- 
tor hath the whole of the Teſtators 
goods and'Chartels, be they Real, or Per- 
mel ,andeachy may ſel or give the whole. 
One of them clams? give nor releaſe to „ „ 
the other hisTarereft, and if he doe, it is 1 H N 
void, and he who releaſeth ſhall till *: ws 
have as muth intereſt, as he td whom he 
releaſed, becauſe: each had the whole 
before; upon this reaſon long ſince, 
where one of the two Executors releaſed 
but his part of a debt, it was held that the 
whole was diſcharged : and ſo if one 
Executor grant his part ofthe Teftators «© 
goods, all paſſeth, and nothing is left to If =» borſe 
the other, for that each hath the whole, foure Ene 
and there he no parts or moyetyes be- 83 
tween Executofs. Therefore, alſo though horſe, and 
a Leaſe for a thouſand yeares, of a na 
thouſand Acres of Land come to two but one. 
Exe- 


141 


F * 


6; H. 7. 5. 


but one of them cannot make aileaſe 


ice of 
Executors ot more, no partition or di- 
viſion can be made between them; be- 
cauſe it is not between them, as between 
joynt Leſſees of Land, where each hath 
but a moyety in Intereſt, though poſſeſ- 
ſion of or though the whole. Amidſt 
Executors each hath the whole, & there · 
fore if he. grant his part he grants : the 
whole, But ne Executor may demiſe 
or grant t ety of the Land for the 
whole term, and ſo may the other doe; 
and this waythey may ſettle in friends 
on others truſted for them, a moyęty 
for esch; either in ſeveral or undividede 


tothe other of any part, for ha had the 
whole, not can one ſue the other as Ex» 
ecutoti yet if the Teſtator deviſe to ont 
of- his Exeenters, all his goods, after 
ſuch debts and -Legacies ſatisfied, there 
after thoſe ſatis ſiad the Executor may 
take the Goods, and maintaine an Acti- 
on of Treſpaſſe againſt the other Exe - 
cutor;, if he take them ſrom him, and 
conſequentiy an Action of det nue. for 
keeping or detaining them: but this is 
as Legaree; bis-own aſſent perſectinꝑg the- 
Legacy. 

The poſſeſſion of one Executor is oo 
pPot- 


an EXECUTOR, 
poſſeſſion of all the reſt ; ſo, as if one 
appearing to a Sute, and the other ma- 
king default,in whoſe bands all the goods 
be which are not admigiftred,if, Hay,bere 
he that appeares , pleades t that he bath 
nothing in his hands, 
againſt him; for whatſoever any oft 


this ſhall be found 
148.4.18, 


Co-executor ; bath, be alſo hath, and is Nang. 
in his poſſefſion. and ſo ſhall the Credi- In 
tor recover, and have judgement to be ue, 15. l. 6. 


65. cont, 24 


ſatisſyed out of the Teftgtars goods , as F. 4. a 
in his hands. And therefore i goods be 155 2 


taken from one, all m may. 
Action of Treſpaſſe therkupon; for the 
poſſeſſion of one, is the poſſeſiion of all. 


maintaine an in 8 | 
— from. 


vhom 
* nor 


But the poſſeſſion of one ſhall not be ſo need be 


k £'V 


the poſleſſion of all , as tO charge. the cu — 1 
others owne, goods, whereof more elſe- . 415 396 | 


where, 
Where two Executors be made, the 


one making a Will and 

Fr Ka if f the other dye. after Inteſtate; 
nom. ſhall not the Execntor of him who 
firſt dyed, be Executor to the firſt Teſta- 
tor, but he is dead Inteftate, becauſe the 


eee is ſo dead; and in him 
de Executor 


was wholly and, ſoly 
ctled, by the, death of his fellow before 
bim: So Adminiſfration de boys non ad- 
in. ſhal be committed. The 


Executors, ann Fram: 
39. H. 6. 44. 


144 T be oßfce e 
Is he Executors or Executor, if but one, 
Cs. lib. 5 f ſo repreſents the perſon of his Teſtator, 
„ „ - thatheisin Law bis Aſſignee by the ve- 
Chapman Ty making of him Executor; fo as if one 


Ag bon, covenant to make a Leaſe to 7 S and his 


 Aﬀegnes by ſuch a time, and J & dieth 

before that time, and before the Leaſe 

made, now muſt the Leaſe be made to 

his Executors as his Aſſignee, repre- 

ſenting his perſon ; ſo alſo in a conditi- 

ar Edwird On to pay to the Feoffor or his Aſſignee: 

Phittons yet a Leaſe to 4 and his Aſſignes during 

5 98 the life of B, ſhall not go to the Execu- 

tors of A. So where in a general pardon 

A by Parliament, thete is an exception of 

; 1 perſons outlawed after judgement, the 

 w.1.gives perſon ſo out- lawed ſhall ſatisfie the Cre- 

mer ditor, who hath out- lawed him. If the 

im whoſe Out- law die before this done, his Exe- 

N cutor, as repreſenting his perſon, may 

Rxecuturs make ſatis faction, and ſo make the be- 

Kir. die be. nefit of the pardon to extend to his Te- 

ſore he ſtator, for ſaving his goods, as if himſelf * 
ca lc ꝛcyb had ſatisfied his 9 22 chough he left 

Co. lib. sf him unſatisfied, when he left the world, 

vo & diem obiit extremum. Yet where 4 

ſold Land to B upon Proviſo, that if he 

payed to B his Heirs or Aſſignes &c. B 

died, 4 payed atthe day to his Execu- 

tor, 
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tor, and ic was doubted. that it was not 1% Bre 
for the word Aſſignee could not tors po 

[reach to him being no Ailignee of the Hs ei- 

Land; and where the Executor brouęht ſtoln goods, 

in Action of account upon 3 receipt by rn wr 

the hands of the Teſtator., the Defen- che $tacure 

dane could not be admitted to wage his «7 rok 

Law ; for chat this was held a receipt per. H = 

antermains , yet it is cleer,that if one by x op . 

Bond or Covenant tye himſelf to pay where to 

ſuch a ſumme at ſuch a day, not mentio- he 2.7%. 

mog his Executor at all; yet is the Exe- his Heir or 

cutor bound, as included in the name 295% . - 

or petſon of the Teſtator. And where v7 2 Elis. 

the Statute 23 of Hen. 8. gives the Writ 5 du 57 

of attaint ( in the courſe there mentio- 20 

ned ) againſt the party that had judge- 

nent , itlieth againſt his Executors if u 

he be dead; but thereof another reaſon *7 *#-:5 

spiven: where a man was bound that he 

would not ſue upon ſuch a Bond, and hee 

died, and his Executor ſucd; this was 

held to be no forfeiture of the Bond. So 

where one was bound to pay ten pound 

within a month after requeſt made to 

bim, and he died before requeſt; it ſuffi- 

ted not to make it to the Executor, as 

Manwood ſaid, It was likewiſe held that REY 

the warrant of Attorney put in for the gi. 


L Plaintiffe 
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1 Phaintiffe in debt, it ſufficeth not for hi 


Steuer.. Executor to bring a Scirefatiur upon the 


| thely& judgement. And if Executors ſue ext: 
4 ia cution upon a Statute in the name of1i 
ba. reg. Conuſee, as if he were alive, this is void, 
eu and they may ſue out new extent, and 
i ey may 
Bro. ftar. this they may do without any Scire fac 
75 5 well as the Conuſee might, 
; x i he bad beenalive. But by Huſſey Je 
"1H r.. tice, if the Conuſor in a Statute ftapk 
:5H.7.14 be returned dead by the Sheriff upon the 
15 B ke extent; a Score facias muſt be ſued on 
ſpond.1.c0". before extent proceed; and upon a judg 
Macham ment had, if the recoverer die before 
| execution, his Executor cannot as him- 
ſelfe might, ſue out execution without 
Come Ne. 4 Scire Facial, as is there ſaid. Yer if af 
br. 265 u tet à Cipiat ad ſat. awarded,the Plaintif 
ona Recog. die ee Are = Sheriff 
may proceed to the taking of the party, 
400 Fr not ſubject 10 40 «Ron oi 
falſe impriſonment; nay, if hee ſuſſee | 
him to eſcape de is chargeable, as tem 
Elizabeth, it was reſolved upon the mo- 
tion of Anderſon ; but withall it was hel 
that relief might be by eAndita querels. 
Like reſolution was in the Kings Bench, 
alter ſome doubt by ray, and the 0M * 
cher Judges, where the Defendant a 8 
2 1 1 4 
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— 2 Fieri facias awarded, and be- 
it was executed , that the Sheriffe 
nigbt proceed upon the goods in the 
bands of the Executors. | 
But if the Defendant in an Action of 
lebt upon a bond plead a tender at the 
dme and place of payment, and ten- 
ders the mony in Court, where it reſts, 
and then he dies, now ſhall not the plain- 
tiffe have this mony, becauſe the pro- 
perty thereof is changed, and become 
the Executors , as was held in the Com- 
mon Pleas; but he is put to a new ſuite 
againſt the Executor. Yet where judg- 
nent is once given in Writ of Partition, 
for a termer, or ina Writ of Account, 


F the Plaintiffe die before the ſecond — 1 
jau gment nerd ful in both caſes, the Exe-„ 


ator is not put to a new ſuit; but may 
proceed by Scire facias upon the former 
judgment, as the Lord Anderſon held 
ppon the motion of Fenner Serjeant. 
Though before we found the Executor 
dot in points penall, all one with the 
LTeſtator, yet in point beneficiall, the 
Teſtator includes him in ſome caſes; as 
where an Abbot granted to his Leſſee 
to take Eſtovers in another ground. 
was held, that his Executor though 
L 2 not 


* 
* 
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Trin. 36 El. 
ia ba. reg 
H M 


pa 41 Elix behave himſelf towards him, and for this 


The Office of 
not named, ſhould enjoy this , during 
the terme, as weil as himſelf ſhould have 
done. And whereas the Statute 23, 
of Henry the 8. gives coſts to a Defen- 
dant againſt a Plaintiffe , ſueing for a 
wrong , or breach of promiſe , or the 
like, done to the Plaintiffe againſt 
whom it paſſeth by verdi& or non- 
fait; it hath beene reſolved that an 
Executor ſuing upon ſuch wrong, or 
breach of contract to his Teſtator made, 
ſnould not pay coſts, becauſe he is an- 
other perſon then the Teſtator; and ſo 
is if uſuall in experience. Zut if in ſuch 

ſuit, the Attorney of the Executor miſ- 


in com ba. che Executor ſueth him, here if it paſſe 


H 
28 


againſt him in manner as aforefaid , hee 
ſhall pay coſts, becauſe this was a ſuit for 
a wrong done to himſelf, 

If e recover a debt as Executor of 
JS. and makes B his Executor, and 
dies before execution ſued, B is not put 
to new ſuit, but may have execution u 
on that judgement: But if A or B died 
Inteftate, now could 'none as Admi- 
niſtrator to either of them, nor as Ad. 
miniftrator of 7 S. have execution of this 
judgment; for the former hath no intereſt 

in 


E 
- 
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in any thing pertaining to 7 S, &the lat- 
ter cometh to title above the judgment, 
viz, as immediate Adminiſtrator to 
IS, who is now dead inteſtate : and 
derives no title from the Executor who 
recovered. | 

Ifa Conuſee have a Certificate into 
the Chancery, upon a Statute, and then 
dies before extent taken out, his Ex- 
ecutor is put to a new Certificate, and : Rl. py. 
for obtaining of it, muſt make Affi- I 
davit, that no extent hath yet beene ta- 
ken our. = 

If an Alien joyne with his Wife, who 
is Executor in a ſuit for debt, and it co- 
meth to Iſſue , he ſhall not have tryall 
per medietatem alienig. or Lingus, as 
ſhould be if he otherwiſe were party to a 
triall, as was held in the caſe of Doctor 
Julio. Vet ifa Noble man fue as Exe- 
cutor to another, not noble, hee ſhall 
for his non · ſuite be amerced five pound, 
as if he ſued in his owne right , as was 
conceived 21 E. 4.77. By the ſame rule 
& reaſon doubtleſſe a Noble man ſued as 
Executor,ſhall not be arreſted, nor ſhall 
any Capias be awarded againſt him for 
[ not appearing. And if any trial ſhal be of 
any iſſue, there ſhall be two Loights 
L3 0 


M 


The Office of 
of the Jury, as in other caſes where: 4 
Peere is party. Likewife where the Wie 
is to have her convenient. apparel, whexe- 
of the Executor muſt not berea ve ber „If 
ſhe be a Noble woman, it ſhall be zaſwe- 
rable to her degree. 

If one Executor only ſell Goods of 
the Teſtator, he alone may maintaine an 
Action of. debt for the money. o if 
goods be taken ont of the poſſeſſion of 
one Executor, he alone may maintaine 
an Action and that without naming bim- 
ſelfe Executor. 

Some touch hath been before of Sum- 
mons, and ſeverance, whereabout be 
this added. If one Executor will not, or 
cannot joyne in ſuit with the otber, ſo 
by as he is ſummoned and ſevered, nom by 
8 5 Ls his death, after the ſuite is not abated, 
_ Conte. 16 Ed. 2. 'Fitzh. 111. yet if hee live till 
3863-13 judgment, he may fue, execution , ſay o- 
3 ther Books, 13 Ed. 3 Fitxb. Exec. 9.11. 
7% N. 2. Priviledge 2. yet. Que. of that, for 

he cannot acknowledge fatisfaction, as 

hath been ſince reſolved, Mich. 14. &- 15. 

Blix. Dy. 319. And the reaſon thereof 
being, becauſe he is no party to the judg- 
ment, by the ſame reafon can hee not 
fue execution upon it; for how can 


hee 
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A 
28 E. 3. f. 9 
N 
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he have execution for whom there is no 
judgement given?now the recovery is on- 
ly in the name of the other Executor; 
yes, by the ſaid laſt Booke, it ſeemes 
that after judgement had, he cannot re- 
leaſe the debt, becauſe it is now altered 
in nature, and turned in rem judicat am, 
though at any time before judgement 
he might have releaſed it, as both that 


laſt booke ſaith, and the two precedent 


temp. Ed. 3. Rich. 2. yea in an Action of 
account, aſter judgement had, that the 
defendant ſhall account, the releaſe of 
him ſevered, is a good diſcharge to the 
Defendant,as was reſolved 48 Ed. 3. iq, 
15. but this is not a plenary judgement, 
for nothing is recovered thereby, but a- 
nother judgement is to be had after the 
account, whith may be againſt the Plain- 
tiffe, ſo as this releaſe came before any 
debt or duty adjudged. What if the 
Defendant be had in execution at the 
ſuite of the Executor, who proſecutes 
it, and eſcapeth ; whether may the 
ſevered Executor diſcharge the Sheriffe 
or Jaylor by a Releaſe ? I think hee may 
nor, 

By that above it is plain , that if any 
one of the Executors Plaintiffs die , the 
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L 4 Writ 


2H 4f. 14 
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Writ is abated, only where he ſo dying 
was before ſevered'; 'opinions. have 
beene different, as above appears. So 
alſo is it if one of the Defendants 
Executors die. Yea, if the Plaintiffe 
Creditor ſue A B and C as Executors , 
where only A and B ace Executors, there 
by the death of the Writ abates, or 
falls to the ground :, yet A and ''B. (as [ 
think) might have pteaded in abatement, 
that they onely were Executors ; tra- 
verſing chat C was not Executor: but 
the Booke doth not fo reſolve. See 46 
E. 3. f.9. 10. 

As A and B above might admit that 
Writ. againſt them and C. So if the 
Writ or Suite had beene apainſt A only, 
and he ſo admit it, not pleading in abate- 
ment, the recovery againſt him alone is 
good. 9 E. 4. 12. Y 

One that is our-lawed or artainted in 
his own perſon, may yet ſue as Executor, 
becauſe this ſuit is in anothers right, viz, 
the Teſtators; But bee that is excommu- 
nicate cannot proceed in ſuite as Execu- 
tor, becauſe none can converſe with bim 
withour being excommunicate,as a book 
ſayes. Yer doth not this excommu- 
hication pleaded, abate or „ 
* | the 


an Ex RBC ur O. 
the ſuite, but make that the Defendant 
may ſtay from anſwering his ſuit untill 
the Plaintiffe be abſolved and diſcharged 
from his excommunication. 


— — — — —— — 


C HAP. X. 


Of the Poſſeſſion of Executors, or theit 
actuall having. 


1. What ſhall be ſaid ſo to come to their 
hands as to charge them. . 

2 What ſhall be ſuch a getting or going from 
them as to excuſe them, 


-E have before conſidered 
JA / what things ſhall come to 
Executors,and being come, 


ſhal beaſſets in their hands: 
Now for that it is ſaid in Reede Caſe that 
an Executor ſhall not be charged with, or 
in reſpect of any other goods than thoſe 
which come to his bands after his taking 
upon bim the charge of the Executor- 
ſhip. Let us now examine what ſhall be 
ſaid, and accounted ſuch a full and com. 
pleat coming to the hands of Execu- 
tors , as ſhall make them within the 
reach 
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3 H. 5. 40 
Littl. 44 


Co. I. 8 1, 69 


11 R 2 


Excom, 25 


Co. lib. 


. 
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reach and charge of Creditors, and Le- 
games, viz, For the payment of debts 
7 As touching debts due t 
the Teſtator, it hath — been ſhew- 
ed, that until Judgement and executi- 
on had, they be not Aſſets in the Exe- 
— bands. Now then, as touchin 
other goods or chattels polleſſory,which 
are of two kindes, ui. real, and perſonal, 
Let us put the caſe thus. 'The Teftator 
at the time of his death hath a flock of 


" Sheepe in Cumberland, Corne in the 


_ in Corne wall, Bullockes in Wales, 
fat Oxen in Back. Hire; Money, Houſ: 
hold-ſtuffe , and Plate in London, 

Leaſe for yeares in Norfolke, and his Exe- 
cutor dwelt at Coventry, viz, farre from 
all theſe places, what kinde of poſſeſſi- 
on ſhall Yo Law judge this Executor to 
bave in every of theſe, inſtantly upon 
the Teſtators death, and before he come 
where any of the things be, either to 
fee or ſeize upon them ? Io all the par- 
ticulars above mentioned, the Law is all 
one, except the Caſe of the Leaſe for 
yeares; which if it be of Land (as is moſt 
uſual ) then becauſe it is a ſetled and 
immoveable thing, the Law doth not 
reach to it the foot of the Executor , to 
put 


ay Ex CUTOR, 
put him in actual poſſeſſion, for (Poſſeſ- 
ſidrſt quaſi pedi s poſitia) until himſeife, 
or ſomie for him do actually enter there- 
upon. Nor indeed need the Law help or 
ſapply the want of actual poſſeſſion in 
rhis Caſe, as in the Caſe of moveables - 
ſince Land cannot be. carried, away as 
goods may, and. thereſore is not ſubject 
to purloyning or ĩmbeſilment as move- 
ablts are. But if I Leaſe for _ 
were of Tythes the Executor, t 

in never ee a place from them, 
ſbalb be inſtantly; upon the ſetting out 
thereof in actual poſſeſſion of them, ſo 
as he may maintaine an Aſtion of Treſ- 


paſs againſt any ſtranger wich ſhall take 45 £ +. 17 


the Tythes ſet out, 
for him did euer befare paſſeſs any of the 
faid Tithes, er came neare: unto them. 
But if the caſe were of a Leaſe for yeares 
of a Rectory ] conſiſting not only of 
Tithes, but alſo of Glebe Lands, into 
which entry may be made, as alſo Live- 
ry of ſeiſin in it, then it may perhaps be 
ſome queſtion, whether ſuch an actual 
poſſe ſſion in Tithes, ſhall be given by 
the Law to an Executor, neglecting to 
enter, or not entring into the Glebe Land. 
And ſol leave the conſideration of Chat- 
tels Real. Touch- 


ugh he, nor any ** 7 © 45 


: ; 1 * aces >> N 
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9 4.50 
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Touching things perſonal, in which 
the Executor hath ſuch an actual .poſſeE- 
ſion preſently upon the Teſtators death, 
as that he may maintaine an Action of 
Treſpaſſe againſt any ſtranger taking 
them away or ſpoyling them, though he 
nor any for bim ever came neare them: 
whether yet this ſhall be ſuch a poſſeſſion 
in the Executors, and ſach a coming of 
theſe goods to their hands, as to charge 
chem with payment of debts & Legacies, 
yea to make cheir owne goods liable, in 
ſtead of theſe, is a point worthy of con- 


ſid eration. 18: 5s 

And doubtleſſe, this throughly ſifted, 
will prove à Caſe miſchievous, whether 
way ſoever the Law be taken: for firſt, it 
muſt be admitted, that without the Ex- 
ecutors la yiag bis hands actually and 
e e the Goods in the 
Houſe or Fields of the Teftator, whe- 
ther the Executor hath reſorted , he 
ſhall be ſaid-ſoin poſſeſſion, as to ſtand 
lyable unto the Creditors, ſo far as they 
extend in value, though after others pur- 
loyne or imbeſil them. Now chen, if di- 
ſtance of place ſhall make difference, 
where ſhal be the bound and limit of that 
diftance? & if the Executor may come af- 
ter 


an Ex 2cUTOR, 
ter a ſtrangers taking, or poſſeſſing of the 
goods, it is miſchievous to Creditors. 
On the other ſide, if it ſhall be laid 
upon-the Executors' to anſwer for all 
the goods whereof the Teſtator dyed 
poſſeſſed, it will be miſchieyons for 
them , and deterre them from taking 
Executorſhip upon them, ſince much 
purloyning may be even of money, Jew- 
els, and Goods, by Servants and others, 
about the Teſtator, or where theſe 
things be, I thinke therefore, that if 
without any fraud, : colluſion, or vo- 
luntary conniving on the part of the Ex- 
ecutors , they be prevented by others 
of laying hold on the Teftators Goods, 
ſo as that they may diſpoſe of them 
eſpecially, if it cannot be known by 
whom they are ſo purloyned, and imbe- 
ſiled, or if they be perſons fled, or in- 
ſolvent , that then they ſhall not ſtand 
upen their ſcore, as goods come to their 
hands, in reſpe& whereof, Creditors or 
Legatees ſhall draw ſo much from them, 
even out of their owne Goods, as in o- 
ther caſes, where they have no ſich ex- 
cuſe. 
And of this minde I the rather am, be- 
cauſe 1 find the, whole Realme in Par- 
Oy liament, 
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1346.1 liament, taking notice of ſach preven- 


tion of Executors , coming to the goods 
of their Teſtator, by rhe wrongtul act 
and imbeſilment of others, without any 
default in themſelves. And in this Cafe 
the Parliament hath given ſpecial reme- 
dy,viz, that Writs ſhall be directed to 
Sheri ffes, to make open Proclamation 
for the appearance of the part ies delin- 


quent in che Kings Beach; ac the day li- 


mited, gad indetank thereof, they ſhal 
be attainted there of felony, the Writ be- 
ing returned executed, . Proclamation 
made. But note that this broclam. is to 
de made two Martet daies within twelve 
dayes next aſter the deſirery of the Writ, 

and the ſaſt Proclamation mult be fifteen 
dayes before the day of appearance, 
And theſe Proclamations muſt be made 
in ſuch Cities, Burrowes,or Places (faith 
be tente te) not exprefling what is meant 
by the word Such, and therefore mean- 
ing doubtieſſe thoſe in which the act or 
offence it committed. So that if the 


fact be not committed within the limits 


of ſome Citie, Burrow, or Market Town, 
no remedy is to be had by the Statute ; 
for chat tie Proclamation is to be made 
* Market dayes, io che place where, 


&c. 
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&c. Now beſides other Places, even 
ſome Burrowes, viz. Townes, ſending 
Burgeſſes co the Parliament, bave no 
Markets, and ſo are no places within the 
Act. Alſo two Executors muſt require 
this Writ, therefore where there is but 
one Executor, no relief is given by this 
Law, for it is penal, making felony, and 
therefore ſhall not be extended by equi- 
ty beyond the Words. Laſty, it extends 
but to the Executors of Lords and Per · 
ſons of good degree, and onely to the T 
— ſervants of ſuch Perſons, not 
to other ſtrangers, purloyning the 8. 
But now who ſhall be ald * me 
of good degree, not being Lords, I will 
not much labour to decide, the rather 
becauſe I have not heard, nor read, to 
my remembrance, of any Action brought 
upon this Statute; but I thinke that 
2 degree muſt ſtay either at a Knight, 

ing the loweſt dignity, or at a Gen- 
tleman, being a degree of Worſhip, as 
elſewhere is ſhewed , and not ſtoope any 
lower. 

And the ſaid Statute ſeemes in ſome 
ſort to imply an opinion this way, which 
I incline to, in that it expreſſeth this gur- 
loyning to be an impediment of the Exe - 
cution 
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cution of the Will, whereas if the Exe- 
cutors ſhall anſwer and make good to 
Creditors and atees , out of their 
own ſtate and goods, for theſe imbeſi- 
led, the execution ofthe Will is not hin- 
dered, but the Executors are damnified 
in their own private value: yet it may be 
ſaid on the other ſide, that ſome things gi- 
ven in ſpecie by the Will, ſuch a piece of 
Plate, ſuch a Furniture of a Bed or Cham- 
ber, ſuch a Jewel may be purloyned, ſo 
that the Legatees can never have them, 
and conſequently the Execution of the 
Will be hindered, though ſome recom- 
pence be made by the Executors: but how 
rheſe Legatees ſhall recover recompence 
in ſuch caſes; for that Legacies are not 
to be recovered by Suite at the Com- 
mon Law, I muſt leave to the Profeſſors 
of the Common or civil La to inform. 
But if the Executor be of ſecret aſſent to 
this imbezilment, whereof even the for- 
bearance to ſue for the recovery of the 
things, or the value of them in damages, 
if known where ſthey or the imbezelers 
be, is a ſhrewd evidence, or proofe. Then 


mall the Executor de adjudged an haver 


af them, and ſo ſtand charged as having 
them, for Pro poſſeſſore habetur qui 
i dole 


— 
* 


— 


P rr err. 
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dolo deſiit poſſidere. And if in any Caſe 
the taker by prevention from the Execu- 
tor, before his knowledg (perhaps) of 
the Teſtators death, or at leaſt, before 
his poſſibility of repair to the place where. 
the goods were, to put them in ſure Cu- 
ſtody; if I ſay, ſuch actor keepe theſe 
goods from falling upon the ſhoulders of 
the Executor, they ſhall ſurely fall upon 
himſelfe, and make him chargeable at 
the Creditors ſuit, as an Bxecutor of his 
owne wrong. 


Of goods loſt by, or gotten from E xecutors. 


But put we the caſe (for thereunto 
ſhall be our next ſtep ) that goods come 
fully into executors poſſeſſion and hands, 
but be again loſt or gotten from them 
without any default in them, ſhall they 
yet ſtand anſwerable out of their owne 
eſtates for them > Surely hereabout two 
diſtinctions muſt be made, as I take it. 

The firſt whereof:I derive from our 
learning touching eſcapes of perſons ta- 


ken in Execution and imprifoned, if ſuch 33 * © * 
be reſcued by Alien enemies, the She- 16 U 42,3 


rift or Jaylor ſhall not anſwer out of his 
owa Goods for this debt; otherwiſe . 
M t 


7 Elia. Dy. 
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ifebe done by Subjects, againſt whom 
5 iv to be had by the courſe of Ju- 
ſtice: and ſo ſhould I think it to be 
touching Exetutors, viz. that if ene- 
mies fanding (as river the Sea Coaſt may 
eaſily, andoftet nheppen )-ſhalf take a- 
way Cartel, or ode from an Execu- 
tor, hereby he ſhalt be excuſed; contra- 
riwile ordinarily, if rhe ereption or di- 
reption bee by Subjects knowne and 
thereby acti le. Another difference 
I ſhall think may probably bee taken 
from the rules of our learning, touching 
de 2» Bailemenr. Tf A deliver goods to B to 
AF.y. 238 keep as his owne or generally, vi. with - 
Deine, 1 ſpecial undertaking by B to keep 
5 them ſafely, and without any money or 
„ valiable cobGideration. given for 
the ſafe cuſtody; here, if de robbed 
of them, de ſhalli not make fatis faction 
to A for them; and ſo if they be ſtolne 
from a Servant or Factor. But if they 
be taken away' by a known": "Tyrefpaſſer , 
not fetonioufly; 'ſome opinion -hath 
been, that the Keepe & ſhall make re- 
coripence., becauſe heck remedy for 
recompence: ; or ſatisf{Rior from oe 
Treipaſſir; 'yet"6f this latter I 
doubt, becauſe 4 himſelf as well as B 
may 


L 


) 
| 


P 
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may have this Action for darttdges a- 
gainſt the Tre ſpaſſet. Not an tecu- 
tor is of the nature of ſuch e 
the cuſtody of another mans goodꝭ, and 


have ſeene in a Manuſcript entire, the ,, - 
Writ of Treſpaſſe by the Executot, ex- ſua exiſt 


preſſing goods of the Teftator; in the 
Cuſtody of the executor to be taken from 
bim; therefore me thinks he fMforifd' no 
otherwiſe be charged than B to whom 
goods were, as above is ſzid , delivered 
to be kept. For the Executor Hapfy 
ſhall have no benefit nor ad vintage by 
the Executorfhip, all the goods not ſuffi- 
cing perhaps to pay debts and e 


which is the ſtate we moſt think of, 21x. 
where goods want to pay debts aud Ee. 
gacies, for where there wants nvt , the 
queſtion needs not be made. Yet a Ser- 
vant or Factor, who hath wages fot his 
ſervice, is not thereby made liable to ſa- 
tis fie for things in his cuſtody ſtolne, be- 
cauſe he hath not for this particular cu- 
ſtody, any compenſation; ſo of an execu- 
tor, if perhaps benefit might accrue to 
him by che Executorſhip, as haply che diſ- 


© charge of a debt owing by himſelf &c. 
I' | Other Caſes there be, wherem the Execu- 


> 


/ 


tor will ſtand more clearly diſcharged As 
| M 2 if 
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—_ 
if the Leſtator left a Leaſe for years, ſtate, 

by extent, wardſhip , or other goods, 
whereto he had but a defeaſible title, and 
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they be evicted after his death. So if he 
left a Ship at the Sea with much goods 
and Merchandiſes which are drowned in 
the returne,never ariving in ſafety. 

So alſo if he left a flock of ſheepe, 
tainted with the rot, which dye ſhortly 
after him, in none of theſe three Caſes 
doubtleſſe ſhal the loſſe fal upon the Ex- 
ecutor. But to put a Caſe of more doubt, 
what if a Leaſe for years come to an Ex- 
ecutor, ſubject to a condition for pay- 
ment of rent, or a ſumme in groſſe, and 
the —— failes in payment , whe- 
ther ſhaſl this loſſe fall upon the Execu- 
tor to he made good to Creditors, or Le- 
gatees out of bis own ſubſtance, or not? 
To this 1 muſt anſwer by this diſtincti- 
on, v ix. If the Executor had taken the 
profits of this Land ſo long as to fur- 
niſh him with mony for this payment, 
or if he had other goods of his Teftators 
in his bands to ſupply the payment, then 
is it his default that the money is not 
payed and he muſt bear the ſmart there- 
of, otherwiſe not; for he is not bound to 
make payment out of his o-] n goods, 
yet 


” — * Aa a 1 
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ay ExycuroR | 
yet he is a ſullen and unkind Executor 


who will not ſo doe, when as he may vet Qurre. 


repay and ſatisfie himſelf by the profits 
thereof after. Like Law, if the Execu- 
tor ſuffer a bond of a hundred pound to 
be forfeit for not paying of fifty pound, 
having ſufficient in his hands. So alſo 
ofa Recognizance, Statute , or Judge- 
ment, defeaſanzed upon payment of a 
leſſe ſamme ; yea, I leſſe doubt of all 
theſe Caſes, then of the forfeiture of the 
Leaſe for years ; for haply the Execu- 
cor had time to have ſold the Leaſe, and 
made mony thereof, towards the pay- 
ment of Debts, the omiſſion and neg- 
let whereof may be imputed unto him as 
a default juſtly occaſioning recompence 
to be by the Law required from him. 
Bur perhaps be may excuſe himſelf that 
he could not find a Chapman who would 
give him to the value thereof : hereunto 
yet reaſon can eaſily reply, chat it had 
been much better to have ſold it under 
the value, then tò have loft the whole 
value, by expoſing or abandoning it to a 
rotall forfeiture. dd 
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CH AP. XI. 


How farre, and where an E xecutar baving 
Ahe chargeable or liable te Action. 


Aving conſidered what things 
ſhall come to_Execufors and. 
be Aſſets in their hands, for 
N the performance of the Will; 

les i us, now conſider what thi the 
Executor is bound to pay, he the | 
perform, and hat not; where 5 is 
chargeable, and where not; this being 
admired, that he bath. ets, viz, ſuffi- 

cient wherewith to perform. 


"Here we will conſider of thefe j paths” 
Ly Af debts by Specialty or Record, | 
2, Debts or duties by contract vit leut 

- Specialty. 
3. Dakss 41 lens eithercontraft or ane 7. 
4. Cournants, hy Deed or & pecialty, .. 
5.Wrowys done by the Teftators, ... 


Ouching Debts by Specialty, which 
are the moſt uſuall and common 
oblige- 


an Exn®.cuTOR 
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obligements, it wil not he impertinent to 
give a little light touching the validity of 

a Specialty, and the extent of it to Exe- 

cutors. The moſt doubt will ariſe. upon 

Bills, and ſuch Writings Obligatory, 

made, not by Scriveners nor Clarks, in 
common forme, but by others, other- 

wiſe. for haſte, or through fimplicity. 
Thus, long fince we finde a Writing au 2 

by A tog. Memarand.that I have received 

of B ten pound, which I promiſe to pay, 

c. This being ſealed and delivered, 
was held a good Obligation by Brian and 
Catesby. So if the words had beene only, 

I ſhall pay to B ten pound; Whether 

if ſuch words or the like, as Covenant, 

or Grant to pay, be in the forme of a 

Bill or Bond, or in an Indentuxe or Ar- 

ticles, it is a ſufficient ground for an A- 

ction of debt. And though it ſhould be 
miſwritten, Wigint. for vigint. or fitteene „= x 
for fifteene, yet ſhall it be favourably con- Den »55 
ſtrued, and held à good ſpecialty of debt, ; + —— 
as hath been reſolved in theſe and like 23 bl. , 
caſes; and ſo alſo notwithſtanding falſe 
Latine in the Obligation, or the plural! © |? 2 
number for the ſingular number, or 
words of repugnancy or non-ſenſe , 

yet if there be words whereby it appeares 

5 M 4 that 
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zus that A is a Debtor to B. and it be ſea- 
Dyer:2 led and delivered, it is a good wri- 
ting Obligatory ; yea, though it want 

1 f 7: the words of conclution, vic. In witneſſe 
40 E;. 1 Whereof, as the Lord Dyer reports to 
2 3% havebeenrefolved; although the con- 
22 H 46 trary were held in four ſeveral Kings 
75 4 we times before, as our Books ſhew, Now 
11 44.75 any fuch Writing ' Obligatory. doth de- 
termine or drown any duty by Contract, 

becauſe ſpecialty is of a higher nature; 

So as if A and BYoe bargain with C to 

pay him a hundred pound for Corne or 

other thing, and after C take ſome ſuch 
Writing Obligatory, as aforeſaid of 4. 

Now by this is 3 diſcharged of the debt, 

becauſe he ſtood charged onely by the 
Contract, which is extinguiſhed by the 

ſaid Specialty.” 9 

As for the extent and operation of 

So reſerra- theſe Specialties, to, and upon Execu- 
— of tors, we muſt know that an Executor 
annuity, doth fo repreſent the perſon of the Te- 
Ds. 14 & 32 ſtator, and is ſo included in him, as that 
"every Bond or Covenant by the Teſtator 
made for payment of mony, or the like, 

47 E.3.:22 reacheth to the Executor, although he 
11 be not named, viz, that hee doth not 
Jo 707% 1 Covenant for, nor binde him and his 
: Sh. Executory 
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deſcend nnto him.) 

Now touching debts uponRecord, much 
need not to be ſaid, (except of thoſe 
by Statute Merchant ) for to debts and 
damages already recovered againſt the 
Teftaror , and to debts by Recognizance 
the Executors liablenefle is ſomewhat 
clear and conſpicuous, Yet other in- 
ferior debts upon Record, may fitly be 
thought of as ifſues forfeited, fines; im- 
poſed by Juſtices, at zeſm. or at Aſſi- 
zes, Quarter Seſſions, Commiſſions of 
Sewers of Bankrupts, by Stewards in 
Leets,or the like; for all theſe are debts 
of Record, which Executors ſtand chat- 


ged withall. So alſg if the Teſtator 77 K 44 
were before Auditors found in Artera- 8 


ges of Account, being a Bailiffe or reeei- 


ver : For theſe Auditors are by Statute; Soccage, he 


Judges of Record, hut if the Account the fta. w: 


were made onely before the party to 
whom the Arrerage pertained, or but 
before one Auditor only, it is out of the 
Statute, which ſpeaks of Accounts before 
Auditors in the Plural number. Therfore 
the Executor not chargeable, * 

* the 
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Executors by expreſſe words ( and yet No mention 
the heir not named is not ä af ng 


or 
there be never ſo great Aſſets , or Land = 2 


den in 


2 cap. 11. ut 
credo Co. li. 


10. 103 
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36 H8 Br- 
Sar. Mer. 43. ut that if the Conuſor in that caſe be re- 
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the Teſtator might wage his Law in thoſe 
caſes, not in the former, N 

And whereas exception was before 
made of adebt by Statute Merchant, it 
was by reaſon that the Lord Broke tells 


— 


turned dead, no remedy appeareth for 
the Conuſee to have execution of the 
goods of the Conuſor , but onely of his 


Lands If this ſhould be thus, it were a 


yery.miſchieyous caſe : for many bound 
in Statutes have no Lands but Leaſes,and 


= 


ds. of great value, and if by their 
Saen goods and Chattels ſhould be 


| free from this Statute , and the Cre- 
ditor without remedy, the Law were de- 
feRive : and it were ſo much the more 
ſtrange in this Caſe, becauſe the Statut es 


© of Afton, ZBurnell, and Morcatoribus, 


ſeem to pitch principally upon Goods, 


and to tend unto aſſurance between Mer- 
chants who uſualiy are not Landed men. 
But that the Law, doth give remedy in 


ſuch Caſe, as well againſt the goods as 


Lands of the deceaſed Conuſor, appears 


hy che reſolution of late made, in what 
Order and Precedence Statutes are to 
be ſatisfied by Executors, as after we ſhal | 


* 07 
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af Debts by contract without Deed,as 
. Leaſes. Paro, &c. 


Ontracts are of divers kindes, and 
we will begin with thoſe. in the re- 
alty, as moſt worthy. If thereſore one be 
Leflee for yeares, or for life, without any 
Indenture or Deed, (as he may be) and 
bis Rent being behind, he dyetb, now is 2 #< 
the Executor lyable to the payment of 
this Rent, without any Specialty, for 
that his Teftator, if he had been ſued in 448.5 
his life time, could not have waged 3 775 
Law. But if the Leſſee for yeares in his 7e, K26e 
life time ſell or grant away his terme or xp 
Leaſe , although he ſtill lye at the flake. 
for the Rent, to grow due aftex,pntil the 
Leſſor accept the Aſſignee for his Te- 
nant; yet if the Leſſee dye, his Execu - . . 6 
tor ſhall not be charged for any Rent 33 ct. =. 

due after the death of his Leſtator. an 

what if the Leſſee doe not alien or aſſigne | 

his terme, but dye thereof poſſeſſed, and * 

the Executor perceiving the Land not 

to be worth the Rent,waiveth the ſame , 

yet the Leſſor will not enter thereinto , 

nor intermeddle therewith; whether may- De. & Sm. 

he yet charge the Executor with te 
| 353 
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Rent, during the terme? I anſwer, that 
if he have Aſſets, that is, ſufficient for 
payment of this and other debts, he can- 
not waive this Leaſe, but ſhall be tyed 
to anſwer this rent, though much more 
than the Land is worth,for the taking of 
cheLeaſe is much of the nature of anOb- 
ligation to pay mony ; Yet becauſe it is 
yearely Executory , the Executor may 
waive it, in caſe his Teſtators eſtate will 
not ſupply and beare that loſſe. But what 
if there be Aſſets to bear this yearly loſs 
for ſome yeares, but not during the 


whole terme? Ithinke in this caſe the 
Ex æcutot muſt pay the Rent, ſo long as 


this Aſſets will bold out, and then muſt 
walye the poſſeſſion, giving notice to 
ge: Reverſioner; and this 1 thinke hee 

ay doe well enough, notwithſtanding 


his Occupation of the Land divers yeares 
After the Teſtatos death, becauſe that 


wits hot voluntary , but as of neceſſity; 
yet this T leave as a_ Quære, to be well ad- 
viſed of with good coũnſel. 


Of Contract, Perſonal. 


Here the Teſtator might wape his 
Law, there the Action lyeth not 
| | againſt 


— 4A 


HO 
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againſt the Executor, as hath beene 4 Z 2.43 
touched: and therefore he is not charge- Nees H 
ple contract, as by reaſon of this or that 
to his Teſtator; yea though it were the 232 
Inheritance of Land which was ſold, ſo 27 A 
as the ſale were without Deed;or though ofaccounts, 
by Deed, yet if no counterpart were un- che King. 
der the hand of him to whom the ſale 

was made. And the cuftome of London, 

to the contrary, viz. that an Action of 

debt ſhould be maintained againſt Exe- 

cutors upon a contract, was held void, at 

leaſt no goqgd plea againſt other Credi- 

tors, that ſuch a debt way recovered a- 

gainſt the Executor, or paid by him, as 

was towards the latter end of the late Q, f. Hes 
time reſolved, though in the beginning of 4 3y 
her time, it was a demurrer. Lea, though oy * 
ſuch a debt grew for the moſt neceſſary . Ay all, 
thing,viz. meat and drinke, which bind- ns = 
eth even an Infant to payment, yet will bat C #5 
it not charge the Executor of a man of bontrarily 
full age : but this is meant where the reported. 
contract was only by word;for where the * > 
 Teſtator puttteh his ſeale to any deed or wurrer. 
writing made upon ſuch ſale; this is more | ＋ 2 
than a ſimple contract, & taketh from the 416 
Vendee his wager ofLaw, and ſo chargeth ; 45 it. 


the 


er, for 


F gz. 5. It is 


, 89 * 


u but unto a tayle or tally, with ſcotches, 


the Executor. But if the Teftator ſcale 


or expreſſing a debt, this is no ſuch Speci- 
alty as ſhall charge Executors. Vet in 


e dome Caſes with ſeale at all, ch 
| OH ome Caſes without any ſeale at all, the 


Executor is chargeable. 


by his | * But although 
ee no Action of debt lyech agninft the r. 
Butit the ecutor upon ſuch a fimple Contract, 
ſum be alſo yet may the Creditor in that caſe , 
ieheyare Maintaine an Action upon the caſe, 
bound as grounded upon the aſſumption imply- 


| by a Dee 


* ed, rhouph not expreffed, as now ftand- 


28 H +4 . 

We Y d ech reſolved by all the Judges of all the 
cot, Courts at eſtminſter, though hereto- 
2%, fore there harh beene much difference of 
Cale opinion thereabour : And indeed thus 
the Executor is charged, in matter for 
a ſimple Contract, though not in man- 

net ofaà Debt, bur as for breach of pro- 
miſe, making recompence in damages 
in ſtead of the debt. And the chief rea- 


2 H'a. 14 | 


ſon for it, is becauſe the Teſtator could 
not have waged his Law in this Action 
upon the cafe againſt himſelfe, though in 
debt he might. Where the Teſtator re- 
tainech ſerg ants in Husbandry, or other- 
wie, and dyeth, there being wages dur 
to thefe ſo fetaihed, the Executor is li- 
able co an Action of debt for the * . 

y 


an Exy cUuTOR. 175 


by reaſon that the parties were compel- ,, . 
lable by Statute, thus to ſerve, and there- 
fore the Teſtator could not have waged. 
his Law; but in caſe of Servants not com -ꝛͤ-＋-( 
pellable, as Waiters or- Servi as 11 ½ . 46 
we call them, no action of debt lyeth ry 
gainſt the Executor for their wages, 4075 ine | 
though apainft the Teſtator himſelfe ik contrack. 
doth : for the Contract is ſuſficient to 1 

charge him who made ir, See of accou 
after. 


Where E xecutors ſhall be charged without 


either Contratt or Specialty. 
V Here a Priſoner oweth money 
to a Jaylour, or Keeper of Pri- 7 15 5 
ſon for his dyet, or victualls, and dyeth, (. 1.5. 
his Executors ſhall be chargeable for this * * 
debt, becauſe it is ſor the Common- $45 4 08 
wealth to have Priſoners kept, which can- bee 
not be without affortting them victuals: 
Alſo, where one hath a Patent, or Tal- 
ly of the Exchequor, to receive money 
of ſome Cuſtomer; Receiver, or other 
Officer of the Crowne, and delivereth it 
to him, he then having money of tlie 
Kings in his bands, if he pay not the 
fame; but dye, his Executors ſhall _ 
char- 
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chargeable with the payment thereof. 
y es So for Arrerages of 2 before Au- 
| 477-59 ditors, if more then one; but this is debt 
the Hamper Of Record in Law. 
dont 6245 8 Lord of free Tenants, doth 
| 5. .. br levy aid of them for the marriage of his 
8:2, % eldeſt daughter, and he die before ſhe 
3 be married, ſhe may recover this mony 
Lib. iar. by an Action of debt againſt his Execu- 
2. tor, but this is by vertue of a Statute. 
| There is a Preſident in the Book of En- 
tries, of an Action of debt againſt the 
Executor of an Heir, by which it ſeems 
that a man binding himſelf and his Heirs, 
and leaving Aſſets, the Heir taking the 
profit, becomes ſo a Debtor, that his 
R. og. Executor ſhall be charged. And in the 
41% KRegiſter there is a Writ againſt the Exe- 
cutors of the Guardian of the Spiritu- 
alties of the Arch-Biſhop of Torke, for 
the debt of B who died Inteſtate, and 
whoſe goods came to the hand of the ſaid 
Guardian, viz. the Dean of Torke. In 
allowance-whereof, there is a note ad- 
ded of the like writ, brought in K. K. 2. 
his time, and that then a preſident was 
alledged of ſuch a Writ in King Ed. 2. 
his time, againſt the Executors of an 


Ordinary, and that they were inforced 


co 


to anſwer unto it. So is the opinion of 
Trew in the time of Edward the third 
But Ald. oppoſeth him. Alſo the Ratio- 
nabile parte bonorum, by cuſtome in ſome 
places is maintainable for the Wife and 
Children, againſt the Executor. But 
no action of account lyeth againſt Exe- 
cutors, except for the King. More here- 
of, tit Wrong. | 


Of Covenants charging Execntors. 
E have already touched upon 


VV Covenants in part, viz. where 


they be expreſly for payment of money, 
ſhewing chem to be in Law bonds, that is 


on of debt may be brought, as well as an 


Action of Covenant, though the words 33 KU. 


of the Deed bear the ſound and phraſe 
of a Covenant. Yet in ſome Caſes no acti- 
on of debt lierh upon a Covenant to pay 
money: as if A coyenant,that his Execu- 
tor (hall within a year or ſuch a time af- 
ter his death, pay ten pound to B now 


for that no Action or Debt was main- pac ;2 Eli. 


tainable againſt A himſelfe , it lieth not iner Jo-. & 
Auſtin. 1a 


againſt his Executor, but onely an Action 
of Covenant, as was held in the late 
N Queenes 


177 


11K 4. Fir 


Ex. 77 
See Co. 


lib, 


I ntr. 564 


ſuch Act ion 
in Yeorke- 
ſhuc. 


Circirer 


com. ba. 


$7 | c „ Inter An- 
Writings Obligatory, whereupon an acti- drewes 8: 
Elſerigge 
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le ic ben QUEENs time. So if the Covenant be 
8 conditional, as thus, that if C doe not 
dre by the pay to B ten pound, then A will pay it: 


covenanter, 


74“. ten l. if and fo alſo perhaps, if the Covenant 


not five . „: R : 
2. pp be in the diſtinctive, viz. to doe ſuch an 


So in Pens: act or to pay ten pound, now if the act be 


on. not done, yet no action of debt lieth for 
ur where P 


the Leſſor the mony, but only an action of Cove: 
dil Cove= nant, But now let us come to the Caſes 


nant to pa 


the qaic. of meer Covenants , and ſee which of 


N them will charge an Executor, and which 


chought the not. If a Leſſee for years covenants to 


=xecuco* repair the buildings, or to pay the Quit- 


not name 


wa,nos rents iſſuing out of the Land let, there is 
bound, 1. & little doubt, but the Executor to whom 
2 P& M | p 
Dy. 114 the termecometh-, muſt as well as his 
Noche Leſtator, performe that Covenant, al. 
fa ia though he did not Covenant for him and 
ma. x1, bis Executors: and yet oftheſe caſes doubt 
af. 38 El. | we. Þ 
in barcy, hath been; and touching the latter, vid, of 
paying Quit rents, divers Juſtices in Qu. 
74 aries time, were of opinion that it was 
a thing ſo perſonall, that it died with the 
perſon, and did not charge the Execu- 
tors; Nor is there any contrary opinion 
expreſſed in the Book. And fince that 
time, viz. towards the end of Queene 
Elizabeths Reign, in the Action df Cove- 
nant between the Dean and Canons of 


Winadſer 
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#indſor, and Hide, touching, reparati- 

ons, at the firſt, much opinion was „ 
only the perſon Covenanting was tyed to col 5c. 14 
this performance, but a was reſol- 

ved that that Covenant did tun with the 

eſtate, and ſo both Executor and Af- 

ſignee bound. to performance; but in 

that caſe it was ſai, by Pop am chief Ju- Reſolved 
ſtice, that if the Covenant had been to do p Eliz. 


a Collateral act, neither the Executor ;,gcqciu 
nor the Ailignce had been tied thereby; M1 43 K 44 
en: 48 


$ 


and therefore where a Leſſee for years 
covenants within ſuch a time to build a 
new houſe upon the land, and dies before 
that time expired, I doubt whether the 
Executor be bound to perform this, or 
not; although it do conceru the Land let, 
ſo as perhaps the Rent or Fine was the 
Jeſſe in reſpect of this charge of new ſtru- 
cure or building, which is a great reaſon 
that the Executor, though not named, 
ſhould be tied to the performance: But if 
the Covenant had been to build a houſe 
elſewhere then upon the land let, or to do 
any other collateral thing, not pertinent 
to the Land let. it is cleer the Executors 
were not bound to perform it : and yet in 
thoſe caſes, if there were a breach or non- 
perform ance in the Teſtators life time. 
a + ra as 
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as that the time of performance were ex · 

1. 8 HA pired before his death, then it is cleare 
72+: che Executors were bound to yeild re- 
houſe wa" compence by way of damages recovera- 
oporche ble in an action of Covenant, as both 
. Shelley and Fitæ herbert agreed, and ſo 
B:idus ſee- Alſo did the Lord Pepham agree in the 
medofa faid caſe of Hide, as I find in my owne 
opinion» Report of that Caſe, though in the Lord 
Codke,reporting only the point in queſti- 
on, that be not mentioned ; Now let 
us conſider of the caſe;where there is no 
expreſs Covenant at all, ſo much as for the 
Leſſor himſelf, but onely a Covenant 
implyed, or Covenant in Law, as we call 
it. As if Leſſee for life , make a Leaſe 
for yeares, and die within the terme, ſo 
as the Leſſee is evicted by him in reverſi- 
Kans remainder. In this caſe it was re- 
nar, M / ſolved in the late Queens time, by three 
& 8 Ez. Juſtices,viz. /alſh, Brown and Dyer,that 
gun Ff. by this Covenant in Law, the Executor 
S were not chargeable; and in the ſame 
en caſethe Lord Dyer ſets down another 
reſolution after, to the ſame effect: but 

Maſter Serjeant” Benadloes reporting this 

latter caſe to be of a Leaſe made by Te. 

nant in tail, viz. before the Stat. of 32 H. 

dt not warrantable by e 

3 8 
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the opinion contrarily, vi. that the acti- 
on was maintainable againſt the Execu- 


being in any other caſe, where the Leſſor 
hath not a good andi a firme title, but per- 
haps ſubje& to a Condition or other e- 
viction, ſo as the Leſſee cannot enjoy the 
Land according to his Leaſe. But this 
muſt be ſo underſtood, that no eviction, or 
breach of Covenant, is in the life of the 


Teftator himſelfe, for if that be, there is 


no queſtion but the Executor ftands 
chargeable ; and therefore if one make 
a Leaſe of Land by Deed, wherein he 
hath nothing ; this Covenant is perhaps 
preſently broken, and though the Leſſor 
die before an action of covenant brought 
it will be maintainable againft his Execu- 
tor, though no expreſſe Covenant, This 
is uſefall to be known, though in theſe 
daies there befew leaſes ſo made, without 
expreſſe Covenant, and the Executors al- 
ſo named. And where there is a ſpeciall 
Covenant in expreſle words,it doth qua- 
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Tr. 22 El. rot. 
459 inter 


tor. This may ſerve for inftance , the like * 


ale 


lifie the Covenant implied, ſo as although N 


words of demiſe and grant tie the Leſſor 
to a general warranty of the title againſt 
all men, yet it being after Covenanted, 
that the Leſſee ſhall enjoy againſt the 
| N 3 Leſſor 


Anders caſe. 


41 Aſſ. p. 
15-40 B 3 


Co. Iib, 9. f. 
37 a, 


Fitz. Ex. 74 


Leſſor and his Heirs, or againſt all, claim- 
ing under him ox his Anceſtors; Now no 
eviction by ox under any other title, gi- 
veth cauſe of Act ion, or bindeth the Leſ- 


ſor or his Executor to make recompence. 


Of wrong. done by Teſtatort, and whether 
E xecutors be liable to amends. 


Lthough Executors doe repreſent 
the perſons of their Teſtators, yet 
if the Teſtator commit any treſpaſs upon 
the goods of another, or upon his perſon 
or Lands, no action lyeth for this againſt 
the Executor, for Actio 8 mori · 
tur cum perſona ; So if a Sheriff, Jaylor, 
or keeper of Priſon, ſuffer one in execu- 
tion for debt or damages to eſcape, 
though hereby the party, at whoſe ſuite 
the Execution was, be intituled to an A- 
ction, vi. an action upon the caſe againſt 
ſuch Officer, by the Common Law, and by 
Statute an action of debt; yet it be ſo 
ſuffering die, ſor that ſuch ſufferance was 
a wrong of the nature of a treſpaſſe, no 
action lieth againſt his Executor for the 
ſame. And upon the ſame reaſon, as] pre- 
ſume, if one carry away his Corn and Hay 

withour ſetting outthe Tentb, although 
the 


an EX RCG UT OR. 
the treble value be recoverable againſt 
him in an action of debt, yet if he die be- 
fore ſuch recovery, the Action is gone, 
and lieth not againſt his Executot; No 
not although the Teftator were a Leſſee 
for yeares, ſo as his ſtate came to his Ex- 
ecutor. 

Like Law in other penal Statutes , as 
for arreſting one at the ſuite of 7 & with- 
out his privity or aſſent; Or for not ap- 
pearing as a Witneſſe, being ſerved with 
a {ub pena, and having Tacke rendered, 


and many like; yea, if a Leſſee for years 


commit waſte and die, no action lieth 
againſt the Executor for this waſte; for 
all theſe caſes are within the rule of 47:0 

er ſonalis moritur cum perſona, and many 
other like Caſes might be put, but theſe 
may ſuffice. Vet if a Parſon, Vicar, or o- 
ther Spirituall or Eccleſiaſticall perſon 
do ſuffer a ruine or decay of the houſes or 
buildings upon his ſuch ſpiritual bene- 
fice or promotion, and dieth, his Execu- 
tors are liable, by the ſpirituall or Ec- 
cleſiaſticall Law , to the ſucceſſors ſuite 
for amends to the repairing of ſuch ſpoil 
or decay. And becauſe ſome uſed frau- 
dulently to grant away their goods, ſo as 
nothing ſhall be left to their Executors , 
N 4 it 
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it was enacted temp. Eli alethi, that fuch 
Grantees of Goods ſhould be liable to 
the ſucceſſors ſuit, for theſe dilapidations, 
asif they were Executors. 

As for one other caſe of this nature, 
vi. where an Executor waſteth the goods 
of his Teſtator, ar an Adminiſtrator of 
the goods of his Inteſtate, and dieth; 
Whether his Executor be ſubject to A- 
ction for this or not: I adjorn the Reader 
to that place where I ſhall treat of ſuch 
waſting, or devaſtation by Executort. 

Uato this head, not unfitly, may be re- 
ferred, what before is ſaid of Actions a- 
gainſt the Executors of the Debtors heir, 
and the Executors ofthe Ordinary , for 
the Specialty binding to payment, reach- 
eth not to any of theſe, but becauſe 
their Teſtators ſhould have payed theſe 
debts, with the goods or profits of the 
1 conceive Einds of the Debtor, and did not, but 
no diffe- retained them to themſelves ; therefore 
rence bee for this as a wrong, are they ſuable, as J 
and the o · take it. So alſo by the ſame reaſon are the 
ther ©3105, executors of an Adminiſtrator chargeable 
re” where he did neither pay the debts, nor 

leave the goods to the next Adminiſtra- 
tor, but otherwiſe diſpoſed of them. Vet 
an Ex:cutor is not chargeable in an a- 
Be. | | Aion 
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I z EI, c. 16 


Fitz. Ex. 77 


an EXECUTOR, 185 


Aion of Detinue, nor of account (except ,, _ 
to the King )for the Teſtators deraining, | He 18 b 
not paying or anſewering things recei- f Col 
ved,or under his charge, 136435 

And the Reaſon why, after acconnt Con. for 4 
mide before Auditors, and the Bailiffe, an account 
or receivet be found in Arrerages and die, dickere au- 
that in this caſe his Executor is chargea- H 5.64.91 
ble, is, ' becauſe the Auditors are made ?:! 
Judges by the Statute, weſtm. 21 cap. 11. 
ſo this Arrerage which they have judged, 
is a debt by Record. 

But if the caſe be put on the othetſide, 
vid. that the Bailiffe, or Receiver, have e 
found in ſurpluſage upon his Account, ” * * 
dix. that he hath laid oat more in his 
Lords or Maſters buſineſſe, then his re- 
ceipts amounted unto, and then his Lord 
or Maſter dieth, now ſhal not he have any 
action againſt the Executors, for the ſur- 
pluſage, becauſe it is out of the purvieu 
"7 (the ſaid Statnte. 
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CHAP. XII. 


Of the Order and met bod to be uſed by Ex- 


ec utort in payment of debrs and Lega- 
cies, ſo at to eſcape a devaſtation or char- 


ing of their oWne goods. 


| VV. have gone through and diſ- 
 Y. patched the two firft propoſed 
parts, viz. 1. Touching the being of 
Executors, and the manner of their be- 
ing. 2. Their having, and the manner 
of their. having. We come now to the 
third part, vix. their doiag or diſpoſing 
of the Teſtators eſtate. - | 
Now this conſiſts principally in the iſ- 
ſaing of money, though partly alſo in de- 
livering or aſſenting co the execution of 
Legacies, not being money but other 
goods or Chattels bequeathed. 
Money is to be iſſued by Executors , 
foure wayes ordinarily. 3 
About the funeral of the Teſtator. 
About proving his Will. 
In paying of debts. 
In paying and ſatisfying of Legacies 
pecuniary. 


As 
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As for the firſt, burialls be as of ne- 
ceſſity, for two reſpects, iz. 1. Of cha- 
rity to the dead, that he may be Chri- 
ſtianly and ſeemingly interred. 2. To 
prevent and avoid annoyance to the li- 
ving, who by the very view of dead car- 
kaſes, would both be affrighted, and with- 
in a few dayes diſtaſted at the noſe. We 
know that under the Law, the touching 
ofa dead carkaſe made a man uncleane 
and to need purifying : nor can we eaſi- 
ly forget what the filers of Lazarss ſaid 
to our Saviour touching their brother , 
when he had beene dead three or four 
dayes: viz. that the taking of him then 
out of his grave muſt needs bring a noy- 
ſome ſavour. Hereabout therefore, ſome 
expence is neceſſary , and that not onely 
for fees to be paid, which in. London a- 
mounts to a conſiderable ſumme, ſpeci- 
ally for ſuch as are to be buried within 
the Church, but alſo otherwiſe, vix. for 
the Pall or Herſe-cloath, the ringing, &c. 
As for feaſting, and banqueting, it ſeems 
not ro me congruent to the ſadgeſſe and 
dolefulneſſe of the action in hand. But 
howſoever that be, yet where the Tefta. 
tor leaves not ſufficient goods to pay his 


gebts, feſtival expence is to be forborne, 


CX- 


7 7 


21 Hen, 8 
e ip. 5 
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except the Executor will out of kind- 
neſſe beare it with his owne purſe; for 
dead debtors muft not feaſt to make 
their living creditors faſt. I mentioned a 
conſiderable amount of funeral fees pay- 
able in London, and ſurely (to let my 
thoughts fall back upon it a little) it is 
worth conſideration , whether in. that 
kinde, and eſpecially for thoſe who dy- 
ing there, are yet carried into their coun- 
tries to be buried, the exaction be not ei- 
cher unjuſt altogether, or too onerouſly 
exceſſive: ſo alſo for much ringing contra- 
ry to the Canon made at the Convocati- 
on in the firſt yeare of King Pamet. 

The next thing mentioned to juſtifie 
and occaſion expence, is the proving of 
the Will : But this way a greater dif- 
burſement (except for riding charges, or 
by reaſon of oppoſition by acaveat put in 
or the like) will not ſtand allowable then 
is preſcribed by the Statute made in the 


time of Hen. 8. whereby the fees of Ordi- 
naries, and their Scribes, Regiſters, and 


Officers be limited. And it is ſtrange that 
theſe bounds have beene ſo much and fo 
frequently broken and tranſgreſſed; the 
rather,for that long before in the time of 


16 ze K. Ed. 3. by an Act of Parliameat, it is 


pro- 
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provided that the Kings Juftices ſhould 
as well at the Kings ſuit, as at the parties 
grieved, enquire after ſuch oppreſſions, 
or extortions, for ſo they be called ; yea 
St. Germ. who was no ſtranger to the ci- 
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Do. & Stu. 


vil and cannon Law, as appeares by his li. a. cap. 10 


book ſaith that the Ordinary ought to 
take nothing for the probate,if the goods 
ſuffice not for funeral and debts; but he 
means only that conſcience is againſt it. 
Now we come to the third occaſion 
of disburſment, viz, payment of debts , 
which is the maine part of our buſineſle. 
We have before ſeene what debts lye up- 
on Executors, having aſſets to pay them; 
we are now to ſee in what order they 
muſt pay them, as well Vt fone fids diſpen- 
ſatores, as for their owne indempnity, »e 
uid res ſua capiat detrimenti. To put our 
elves into the better order or method of 
handling theſe things , we will ſort out 
debts into their ſeveral kinds thus. 
They are oftheſe three ſorts,viz.cither, 
Debts of or upon record. 
Or debts by ſpecialty. 
Or debts without ſpecialty. 


The debts upon record may be againe 


divided into foure ſorts or kinds, viz. 
Debts to the King or the Crowne, 
Debts 
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M3; & 34 
Blix. the 
Lady W-/ 
nam: caſe 
iin com. ba. 
& Tr,39.E/. 
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Debts by judgement or recovery in 
ſome Court of record. 
* Debts by recognizance. 
Debts by ſtatute ſtaple, or ſtatute mer- 
chant. 

Amongſt theſe, the debts of the Crown 
are to have the firſt place of precedence, 
ſo as if there be not come to the Execu- 
tor goods of greater value then will ſuf- 
fice for the ſatisfaction of theſe, he is 
not to pay any debt to aſubjet, and if 
he be ſued for any ſuch , he may plead in 
Barre of this ſuit that his Teſtator died 
thus much indebted to the King, ſhewing 
how, &c. and that he hath not goods 
ſurmounting the value of that debt. Or 
if the ſubjects purſuit be not ſo by way 
of action, as that the Executor hath day 
in Court to plead, but be by way of ſu- 
ing execution, as upon ſtatute merchant, 
or ſtable, then is the Executor put to his 
audita querela,whereia he muſt ſer forth 
this matter. And there is great reaſon 
why the Kings debts ſhould thus be pre- 
ferred before any ſubjects, viz. for that 
the treaſure Royal is not onely for ſu- 
ſtentation and maintaining of the Kings 
houſhold, but alſo for publick ſervices , 
as the warres, &c, as appeares by the ſta- 
tute, 


\ 


an E x E c uro Ro 
rute, 10. Rich. 2. cap. 1. And therefore 
it is, as Iconceive, that Bratton ſaith of 
the treaſures or revenues Royal, Roborant 
coronam, they do ſtrengthen or uphold 
the Crowne, And for the like reaſon, as 
I thinke , did God inact touching the 
poſſeſſions of the Crowne, that if they 
were given to any other tiren the Kings 
owne Children, they ſhould revert and 
come back to the Crowne the next Ju- 
bilee, which was once in fifty yeares, ſed 
de hoc ſat is. But this priority of payment 
of the Kings debt before the debt of any 
ſubject, is to be underſtood only of debts 
by or upon recotd due to the King, and 
not of other debts. If any aske how the 
King ſhould have any debts which 


ſhall not be of record, ſince by the ſta · 


tute 33. of King Hen. 8. cap. 30. it is in- 
acted that all Obligations and ſpecialties 


taken to the uſe of the King ſhall be of 


the ſame nature as a ſtatute ſta ple: To 
this I anſwer, that there may be ſummes 
of money due to the King upon wood- 
ſales, or ſales of Tinne, or other his mi- 


nerais, for which no ſpecialty is given; 


- ſoalſo of amercements in his Courts Ba- 
ron, or Courts of his Honours, which 


be not Courts of record : The like of 


fines 
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fines for coppyhod ſtates there. So of 
the money for which ſtrayes within the 
Kings Manors or Liberties are ſold. Al- 
ſo as the Law hath lately beene taken 

and ruled in the Exchequer, even debts: 
by contract due to any ſubject, are by 
his outlawry or attainder forfeitable to 
the Crowne.” Vet neither theſe nor thoſe 
due to ſuch perſon outlawed or attainted 
by dond, bill, or for arrerage of rent up- 

_ . on leaſe is or can be any debt of record 

until office thereupon found; for al- 
though the outlawry or attainder be up- 
on record, yet doth it not appeare by a- 
ny record before office found that any 

ſuch debt was due to the perſon outlaw- 

ed ot attainted. Thus are not theſe debts 

to the Crowne to have priority of pay- 

And muſt ment before the ſubjects debts, though 

plea” © the Kings debts of record are ſo to have; 

certaineas ſo that if a ſubject to whom the Teſtator 
was held'" was indebted by ſpecialty ſue for this 
the Lady debt, the Executor muft plead that the 

TH. Teftator dyed indebted thus much to the 

Elis but i: K ing by record, more then which he left 

fal, by ae. not goods to ſatis fie; if the truth of the 

cord ot the cafe be ſo, for if there be ſufficient to 

ExcheMu©r ſatisfie both, then the ſubject creditor 
Tr. 39 lis is not to ſfay for his debt till the * 

rez. e t 
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debt be levied. And if the ſubject credi. 

tor ſue execution upon a ſtatute, fo that 
the executor hath no day in Court to 
plead this debt to the King, then is the ex- 
ecutor put to an audita gutrela, wherein 
he muſt ſet forth that matter, and ſo pro- 
vide for his owne indemnity. But what 
ſhall we ſay of arrerages of rent due to 

the King ? ſurely; where it is a fee · farme 
rent, or other rent of inberitance,] ſee not 

how it can come under the title of debt, 

ſince for it no action of debt is maintain- 
able ſo long as the ſtate continueth in 

him to whom it grew due, and I find that 
the Lo. Dyer, M. 14. Elix. ſaid, that the 

King could but onely deſiraine for his 

rents, and not otherwiſe levy them of 
lands or goods; andthat the King by his 
Prerogative may diftraine in any other 
lands of his tenant,ourbooks tel us, but no 
more:yet I know it hath been otherwiſe 
done of late in the Exchequer,which if it 
have been the ancient and frequent uſe of 
the Exchequer, it wil ftand as law,though 
unknown to the Zo. Dyer. Now rent upon 
a leaſe for years differeth from the other, 
ſince for the arrerages therof an action of 
debt lieth, but how can either of theſe be 


| debtsofrecord,when the notpaiment may 
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be either in the Court of Exchequer, or 
to the receiver general or particularꝰ and 
how then can there be any certain record 
of the not payment, ſo as to make 

certain debt upon record? We know ſta. 
tutes have been made to make the lands 
of receivers ſubject to ſale for ſatisfacti- 
on to the Crowne; and beſides that, ſome 
ancient Patents direct the payment of 
Fee-farms into the hands of Sheriffes , 
the ſtatute of Vm. 1. cap. 19. provides 
remedy for the King — 4 Sheriffs not 

anſwering the debts of the Crowne d 
them received: ſo as the Kings Farmer 
or debtor may have paid his rent or other 
debt, and the Crown have not yet recei- 
ved it, Of fines and amerciaments. in the 
Kings Courts of Record, there is no 

doubt but they are debts of Record. 
Come we now to the debts of ſubjects, 
and firſt thoſe of Record; touching 
which, I ſhall not be able to hold ſo 
god a method , and fo well to handle 
things by part asI would, for that the 
parts fo frand incompetition one with a- 
another for precedencie, as that they muſt 
of neceſſity thereabout conflict and in- 
terpiead one with the other, and oonteſt 
ore againft the other: yet for * 
e 
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ders better eaſe and ability to find out 
that which may concern him in his parti- 
cular caſe, I will in the beſt ſort Tean;fin- 
gle out theſe things into ſeveral parts, and 
plate them in ſeveral rooms or fłations. 
Firſt, eonſider ing how it ſhall ſtand be- 
twee n one judgment and another had ei- 
ther againſt the Executor or TeftatoreSe- 
condly,how between judgments and ſta- 
tutes of recoguizances. Thirdly how be- 
tweene recognizances and ſtatutes. 
Fourthly , how between one recogni- 
zance and another. Fiſthly, how between 
one ſtatute and another, adding to each 
ſome obfervotions incident. 

Now next to the debts of the Crown 
are } nts or debts recovered a- 
gainſt the Teſtator, to have priority or 
precedency in payment, as being of an 
aigher nature, or more dignity than any 
other, for that ſtatutes and recognizances, 
though they make debts upon record, yet 
are they begotten but by voluntary con- 
ſent of parties; whereas in every judgment 
there hath been a courſe and work of Ju- 
ſtice againſt the will ofthe defendant, as 
is prefamed;and this in a court of juſtice; 
and the records of ſuch judgments are en- 
tred in publick rolls, not kept or carried 
| Q 2 in 
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co. li. 5. f. 28 in pockets or boxes as ſtatutes, as untill 


So Wrey and inrollment recognizances are, There- | 


- Gui) inter fre executors muſt take heed that judg- 


Boles, 28 Bi, ments againſt their ceſtators(before debts | 
) if they have not ſuffici- 


vel cirrec 


any other wa 
ent for both, be firſt ſatisfied ; left they 
draw the burden of this debt upon their 


Yea though 


a writ of ere Own backs, Now their way to help them- | 


ror by the ſelves, being ſued or purſued for other 
reverſe che debrs,is the ſame before delivered touch- 
jug ment, ing debts upon record to the Crown, vis. 
yet ſuſtering . . 
« ſtatute to by plea, where they may plead;as in Scire 
„ 2 a recognizance or ſuit upon 
muſt pay o 4 
bis ownee band, and by Audita querela, where they 
N cannot plead, as when execution is ſued 
die, p. 43 upon a Stature. And if they had no war- 


Bra blocks 
Eliz. Ba. re. ,x; . . . TE 
So feli ig ning in the Scire faciat, but upon nihil re- 


Nai caſe turned the judgment paſſed, there alſo the 


ſup a. | þ 
vide rz 15 4 executor may de relie ved by audita quere- 


ke w. 24,5 la, becauſe there was no default in him 


toltte pur that he did not plead or ſet forth the | 


ſe. , 1 Ot 
88 judgment upon the ſuite in the Scire fac. 


Co. lib. 4. £ Nor will it be any plea for the Creditor 


59. f Pe- by ſtatute to ſay, that his ſtatute was ac- | 


ram in con. 


da inter knowledged before the judgment, and 


C 8 ſo is more ancient, for a latter or more 


Worſley 


#li-.velcic- puiſne judgment is to be preferred be | 


* fore a ſtatute in time precedent. But if 


this judgement be ſatisfied, and it one- 


ly | 


* 
A 
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5 on foote to wrong other cre- 
it 


ors, or if there be any 
the judgment yet in force, then the judg- 


ment will not avail to keep off other cre- 
ditors from their debts: And thus much in che 
touching debts by judgment, viz. how 


fore other debts gainſt Bale: 
it was held. 


they ſtand in priority 
by ſtatute or recognizance. Now to ſee 
how they ſtand among themſelves, let this 
be obſerved, vi⁊. that between one judge- 
ment & another had againſt the teſtator , 
precedencie or priority of time is not 
material, but he which firſt ſueth execu- 
tion muſt be preferred, and before any 
execution ſued, it is at the election of che 
Executor to pay whom he will firſt; yea, 
if each bring a Scire fac. upon his judge- 
ment, the executot may yet confeſſe the 
action of which he will ficſt, notwith- 
ſtanding the Scire facias was brought by 
the one before the other. In this Sci. fac. 
the defendant may plead generally that 
he hath fully adminiſtred before the Sci. 
Fac. brou be, without ſhewing that hee 
did adminiſter in payment of debts of as 
high nature; yet that muſt be proved up- 
on the evidence, elſe the trial wil fal out 
againſt the executor. Thus have I deliver- 
ed the moſt material things in my appre- 
. 1 henſion 


Co. I. 5 f. 28 
Co. lib. & f. 
132. 

So held in 
15 & 16 El. 


feaſance of 


ci / facies, 
by Bend a 
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henſion touching debts by judgment: yet 
therea bout I will adde for the better in- 
formation of the Reader, not ſtudied in 
the Law, theſe few things. Firſt, that 
what bath been ſaid is only to be un- 
derftood of judgements againſt the teſta · 
tor, and not of any againſt the Executor 
himſelf, for of thoſe, being but debts by 
ſpecialty at the time of the Teftators 
death, we ſhall ſpeak afcer.Secondly,what 
is ſaid of the teſtator in caſe of an Execu- 
tor immediate, is likwiſe to be underſtood 
of the teſtators teſtator in caſe of the exe- 
cutor of an executor: for where A makes 
executor, & B makes C executor, there 
the goods which came from, or were left 
by A, be not in the hands of C liable 
to judpments had againſt B. Nor on the 
te d other fide, are the goods of B inthe bands 
arrerages of Of C ſubjeR to the judgments had againſt 
account de- A. And the like is to be underſtood of ſta- 
withour kutes, recognizances and bonds, as elſe- 
dune tor the here is fomewhat touched. Thirdly,Re- 


are charged coveries or judgments by nieer confeſſion 
by esa without defence, are yet of the ſame na- 


ditors,by ture, and to have the ſame reſpect as other 
del s recoveries upon trial or otherwiſe; for 
10 H 6. 24 although they may ſeem to be but of the 
u; nature of recognizances, which be debita 


recog 


* 
| 


; 
+ | 1 


* % 
7 — N . 
9 
4 
- 


recognita , yet do they differ from them, 
in that here a debt is demanded by a c- 
claration which is intended true, and that 
therefore the defendant cannot deny it: 
but in caſe of a recognizance it is not 
for there uſually no action is entred. nor 
debt demanded. For: thly, the foreſhewed 
reſpe& to debts by judgment, is not to 
be incloſed within Weſtminſter Hall, and 
be reſtrained to the four Courts there , 
but may and muft extend it ſelf to judg- 
ments in other Courts of Record, vis. 
in Cities and Towns Corporate, having 
power by Charter or preſcription to hold 
plea of debt above forty ſhillings, as in 
London, Oxford, &c. For although 
there execution cannot be had of any o- 
ther goods than ſuch as be within the ju- 
rilickion of that Court, yet if the Record 
be removed into the Chancery by Certi- 
orari, and thence by Aittimus into one 
of the Benches, ſo execution may be had 
upon any goods in any County of Eng- 
land. Fiſthly, in caſe where the teſtator 
was bound in a recognizance and a Scire 
facias brought againſt him, and thereup- W#re of 
on judgement given; although this judg- in 2 Wi o& 
ment be not quod recuperet; as in Caſe of „ . 


actions of debt, but quod habeat execmtio alter. 
O 4 nem, 


"4 4 . 
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nem, yet ſince execution is the life, fruit, & 
effect of all judgments, this may now wel 
ſtand for a debt by judgment, as I take it. 


Of Recognizances and Statutes. 
Nt unto debts by judgment, are 
thoſe by ſtatute or recognizance to 

be regarded by the Executor. And be- 
cauſe I fiad no difference of priority or 
precedency between theſe two, I there- 
fore rank them together; yet one reaſon 
of preferment given to judgments before 
ſtatutes in Hariſont caſe, vid. that the 
one remaines a Record upon a roll in the 
Kings Court, whereas the other being 
carried in the pocket of the conuſee is 
more private; this, I ſay, ſhould give prio- 
rity allo to recognizances before ſtatutes: 
As alſo another reaſon, for that ſtatutes 
are not properly records, but obligations 
recorded; yet do I not find that this 
makes a difference for priority of pay» 
ment. And indeed the ſtatu:e is the more 
expedite remedy, ſince thereupon execu- 
tion may be taken out without any Scire 
fac. or other ſuit, which cannot be in the 
caſe of a recognizance;for there if a yeer 
be paſt after the acknowledgment , no 
execution can be ſued our againſt the 
ut * 
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party himſelf acknowledging it, without 
a Sci. fac. firſt ſued out againſt him: And 
if he be dead, then though the year be not 
paſt, yet muſt a Scire facias be ſued, and 
thereupon the executor defendant may 
plead ſome plea to hold off the executi- 
on for a time. But this notwithſtanding, 
the executor may ſatisfie the recogni- fa not &: 


ac.not after - 


zance before the ſtatute, at leaſt if he do voluntarily, 
it before execution ſued thereupon ; for by e 
they ſtanding in equal degree, it is at his Extend. fa. 
election to give predencie and preferment 3 

to whether he will. Neither is it mate- 

rial which of them were firſt or more an- 

tient; nor between one ſtatute and ano- 

ther doth the time or antiquity give an 
advantage as touching the goods,thoug 
as touching the Lands of the conuſor it 
doth ; but as for his goods in the hands 
of his Executor, whoſoever firſt getteth 
hold of them by his execution, ſhall have 
the preferment. And before ſuing ofexe- 
cution,the executor may give precedence 
or preferment to whom he wil. But now 
ſome may object, that there is no courſe 
nor writ of execution for any ſuch conu- 
ſee againſt the executor, & ifſo,then ſta- 
tutes merchant, and of the ſtaple, are in 
vain ſpoken of,and it is true that Maſter 
| Brooke 
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Bro. No.c. Brooke, after Chief Juſtice of the Com- 
— mon Pleas, in his new caſes profeſſeth, 
that he knew not any remedy for the 
creditor out of che goods of the conuſor 
after his death, But if this ſhould be ſo, 
the Law were very defeRive,fince the ſub, 
ſtaace of many, eſpecially of merchants, 
for and among whom the ſtatute mer- 
chant was provided, conſiſteth uſually 
more in goods then lands; beſides the 
1 plea of Harriſon, adminiſtrator of the 
El. rot. 11c goods of Sidney, in bar of Greenes acti- 
on of debt upon an obligation, v;z. that 
the inteſtate ſtood bound in a ſtatute ſta- 
ple to 7. S. and Greenes reply thereunto, 
that there were Indentures of defea- 
ſance , ng covenant whereof was bro- 
ken; and the reſolution of the Judges 
that the ſaid matter in the replication 
was to avoid the defendants plea; 
All this, I ſay, (and the reſolution of the 
es of theCommon Pleas in that caſe, 
P $3 Dark and in the caſe between Pemberton and 
n o Berram, a8 alſo in the Kings Bench by 
Popham and the reſt of the Judges, that 
Executors' muſt ſatis fie judgements be- 
fore ſtatutes , and ſtatutes before obli- 
gations ) had beene idle, and favouring 
of groſſe ignorance, if no execution n 
| a 
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all could be had againſt the Executors of Sec co.lib.s 


him bound in a ſtatute; and then ſhould n aut 


Greene have demurred upon the plea of an Excc.ups 
on a ſtatute. 


Harriſon, and needed not to have pleaded gemaines 
that other matter; but none of the Judg- ca. 


es or Serjeants ever conceited any ſuch 
matter : that which there was replyed , 
viz, that the ſtatute was not forfeited 


Zances, and that whether the recogni- 
zance have a defeaſance or a condition 
not broken, ſo that the recognizance is 
not forfeited. In none- of theſe caſes is 
the Executor hindered from payment of 
debts by ſpecialty, nor can he be juſtifi- 
ed or excuſed if by colour thereof he re- 
fuſe ſo to doe; and indeed elſe might 
creditors be exceedingly defrauded by 
recognizances for the peace and of good 
behaviour, &c. and ſo by ftatutes for 
ry, covenants touching the en- 
joying of Lands, if theſe ſhould keepe 
off the payment of debts, and yer them- 
ſelves perhaps never be forfeited, nor the 
ſummes become payable. 


> 


of 


Co. lib. g. f. 
» 28 So if ſa - 


is here to be remembred, as good mat- — 
ter both againſt ſtatutes and recogni- giſcturged. 


not 
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Os come we to debts due by 
ſpecialtie, viz. Bond or Bill (of 
which nature the greateſt number of 
debts are: )let us then ſee what courſe the 
Executor muft of may hold for ſatisfa- 
ction of theſe, admitting that the Teſta- 
tor ſtood not indebted by any record, or 
that no forfeiture is of any ſuch debt, or 
that there be goods in the Executors 
hands above the amount of ſuch debts by 
record. This 1 ſay, dato, then according 
to the rule, Proximus quiſque ſibi, the Ex- 
ecutor may firſt ſatisfie himſelfe of ſuch 
debts, as the Teſtator by ſpecialty owed 
him: for ſuch debts are not releaſed by 
the creditors taking upon him to be Exe- 
cutor to the debtor, though on the other 
ſide ifthe creditor make his debtor Exe- 
cutor, this is a releaſe of the debt. Al- 
though it be given out or commonly ſpo- 
ken in the general, that an Execwor may 
firſt pay himſelf, yet is it to be underſtood 
with this caution or condition, vix. That 
the debt to him be of equal height or dig- 
nity with the debts to others, according 
to the rule, In æquali jure meliar eſt conditi 


prſſtdentis , 
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poſſi dent is, for if his teſtator were indebted 
to other men by any ſtatute, judgment, or 
recognizance, & to him whom he maketh 
Executor only by bond, or other ſpecial- 
ty, chen may he not firſt pay himſelf, that 
is, by paying of himſelf leave them unpaid 
whoſe debts are of an higher nature, but 
if there be ſufficient for ſatisfaction both 
to them and himſelf, then is it not mate- 


rial which be firft paid. Now touching the - 


debts to other men , the Executor hath 
power to give preferment in payment to 
whom he will; ſo that if the I eſtator left 
but 100. li. being indebted to A 100. li. 
and to B 100, Ii. by ſeveral obligations, 
the Executor hath power to pay Z his 
whole debt, and to leave A altogether 
unpaid any part of his debt, ſo as he 
have not commenced any ſuit before 
payment to B, But yet herein this diffe- 
rence is to be taken and obſerved by Ex- 
ecutors, that if the time of payment up- 
on the bond of B were not come at the 
time of the Teſtators death, then may not 
the Executors before the mony to Z be- 
come payable,pay him & leave 4 unpaid, 
whoſe money was N due. Let if A 
forbear to demand or ſue for his debt till 
the debt of Z become allo payable, then 

is 
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is it at the will of the Executor to pay 
whether of them he will; ſo as the other 

may loſe his whole debt, if the goods 

will not ſuffice to pay both. What if 4 

dak tt Dave onely by word demanded his debt, 
p.78 and not by ſuit, before the debt to B be- 
Dm come payable , whether doth that hin- 
nor 44 — that 9 may — now re 
n g. che money to B is alſo payable, pay him 
— and eve A nnpaid? 80 Lovato 8. 
Eng Germ. anſwereth * making this 
plead ka- verbal demand to be idle and of no va- 
Für aer lue: yen, he addeth, that if {have com- 
-  eommenced; menced ſuit before the debt to I become 
us payable, yet if the Executor can delay 
1h, the ſuit till the debt of B become pay- 
able, ſo that A can get no judgement be- 

fore that time, and before B hath com- 

menced ſuit upon his band, then may 

the executor confeſſe his action, and ſo 

pay his debt, leaving A unpaid. But 

of this 1 make ſome doubt, for that I 

find in 9. of King Edw. 4. ſome admit- 

rance, that if A having a Tally, Patent, 

or other Warrant from the King for re- 

ceipt of money, of or from a cuſtomer 

or receiver where other had like war- 

rants before him, but 4 maketh the firſt 

demand, now muſt the officer * 

im, 
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him, or elſe himſelſe ſhall become deb- 
tor to him, if he firſt pay others, whoſe 
demands were after made, though they 
trad warrants before A. Likewiſe there 
is, as tame it ſeemes, ſome admittance 
in the ſame booke, that the very demand 
made by a creditor of his debt from an 
executor, who hath then aſſets in his 
hands, doth intitle the creditor to reco- 
ver damages againſt the Executor out of 
his one goods; which if it ſo be, then 
doth even the verbal demand lay ſome 
tye or obligation upon the Executor for 
payment. But hereabout I lay downe 
nothing peremtorily. We partly may 
diſcerne by the premiſes how the Execu- 
tor is to guide himſelfe, in caſe where 
there be divers debts by ſpecialty all due, 
and payable at the Teftators death: be- 
fore any ſuit commenced for any of 
them: for in that caſe clearely the firſt 
verbal demand gives not any precedence, 
all being due, and fo ſtanding in equal 
degree; And this is implyed in many 
books, making the commencement of B; fun 
the ſuit onely that which intitles to pri- Bx cg. *, 
ority of payment, or at leaſt reſtraines J h 
the election of the Executor. Yet admit Kctw. 74 
that one creditor — a" if 
others 
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The Office of 
Hen.y. 27 others alſo after ſue before he be paid, 
fey iat. b. or have judgement; now cannot the Exe- 
mie in cutor pay him firft, who firft commenced 
Serena ſuit, but he who firſt hath judgement 
muſt firſt be ſatisfied. And the Execu- 


Inne. 
265. lch a tor may herein yeild helpe to one before 


- recoveryby the other, viz. by eſſoignes, emparlan- 
pleaded a. ces or dilatory pleas to the one, and by 
gainſt ano- quick confeſſion of the others action; 


= tor he is not bound againft his will to 


852 ſtand out in ſuit, and expend coſts where 
7. b. the debt is cleare, nor is this covin but 
lawful diſcretion , which conſcience will 
alſo approve, ſome good conſideration 
inducing. Nay after ſuit commenced , 
yet until the Executor have notice there- 
of, he may pay any other creditor, and 
then plead that he hath fully adminiſtred 


before notice. Nor is the Sheriffes re- 


turne of ſummons or diſtreſs ſufficient 
cauſe of notice, for the ſummons might 
perhaps be upon his Land: but if it were 
to his perſon, it is notice ſufficient, and 
\ then to ſave himſelfe, he mnſt lay that 
he was not ſummoned till ſuch a day, be- 
fore which he had fully adminiſtred, 2 
doubtleſſe the Executor may be arreſted 
at the creditors ſuit in ſome ſort, which 
yet ſhall be no ſufficient notice 1 4 
edt. 
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venant broket', T\conte difference 
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the exec uro diſeretion xo pay firſt which 
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act ac cue in Law, the teſlatarsd abt 
for anlyiſo mueh is in Law accomns 
ſetyto the executor as the profits, * 


leaſe amountad to over and-.gbove.t 
rent, ſo as for that zent ſo behind. tha ex. 
egutor himſelf ſtanda dehtor,ashath. been 
reſalved; «therefore; hain, | 9.56 in 
the Debes and. Netiuet; 

bekind in the Teberarelife, and —__— | 
the debts of the:Feſtacor;be mſi he ſued i c 
in the Detinet onely. Henegit-muft fol- 
owa it ſeems, that an exccutorſucd:for ff c 
deby wpon band or bill cannot (except t in b 
eee d: or re 
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in bimſelf, and bis own goods, as 
e- Iby his o. default. But onthe ln: de de 8 


4 E 1897 O Re 


nete af iether. difference or diſtin- 
ction is to be tiked, eher the prot 
of theJeafe_ exceed 0s! Io Sod mer 
the tent is greater than the. year y valy 
of the ptofirs; fot even We e where 
{s ſhewed, the excciitor, if he have e 
{s tied to che holding of the 
By ft of the tent * 404 con af, af 
o much of that tent as 2 the 
ha Fro, f ſtand in equal e the 
belt ots debt, wich a debts by ſp; 
alty; and yet a gain to re-conſider t 
* nt, what if the debt of the ett by 
erlalty payable preſently at his death, 
r before the time th any rent can Bao. 
00 upon this Leaſe, ſhaſbamount to the 
fall Aloe of the teſtators goods; may not 
then the executor, though he do nor. 
thoſe debtibofore the rent day (forth 
would foake the caſe cler) waive 125 
terme; for if he may, then haply if he 


do not ſo, but ſhall by paiment of any, 


of this rent want goods to pay any part 
of the n) by ſpecialty, hear Ji lie upon 


12 In 4% be ſaid chat he could not waive it ſo 
he kong as he had aſſets, becauſe thereby he 
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ood equally ſiable oy pay that debt, be- 


ing 


The Office of | 
a1 once due, as 


other debts by 
On the i yo ic may Nd 


yr though 20 debts for rent, e upon 
erpee 70 be 5 to de fr nature 
| et the caſe ut of rent not 

461 at Its time of the ane ath, it 
was not then a debt nor duty, eres a 
bond- makes A aw debt and duty, 

though not pre! 1557 payable, the day of 
payment being nor yet come, ſo as this la- 
ter is diſchary ed by a releaſe of debts, or 
duties, and ſo is nor ike former.So to leave 
that p oint unteſdlyed, let us next ſee whe- 
thierh in ſome call though the rent exceed 
not the yearly v fue of the Land yet even 
that payable aſter the death of the Te- 
ſtator may not ſtand i in moſt park, t if not 
wholly upon the Teſtators ſcore E as his 
debt, as wel as if it had been pay able be- 
fo) e his death. Pofi to tben, that {hou ew! hole 
tha years rent 0 payable at the An- 

nunciation of our Lady, and hat the te- 

ſtator dieth ti or. Three daies , or ſome 

like ſhort rime before that fe; 1 ROW cer · 

tainly ſhould'the Law be un reafoiiable if 

it mould lay this debt upon t ecutors 

ſhoulders in reſpect of thoſe few winter 
dayes profits which he took. But ſurely. 
tince the taking of the profits inducer 
"> *Y e 
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the Law to lay therent upon the Execu- 
tor as his'own debt; therefore as where 
the executor had the profits for the whole 
year or half year, except ſome few daies 
incurred in the teſtators life time, thoſe 
few daies will be unregarded according 
to the rule, De minimis non curat lex, and 
the whole rent ſhall lie. upon the execu- 
ror as his own debt. So onthe contrary 
part, where the whole year or half years 
profit except ſome few dayes incurred af- 
ter the Teſtators death, the rent becom- 
ing payable ſo inftantly after the teſta- 
tors death, muſt in reaſon lie wholly upon 
the teſtators eſtate, as to me it ſeemes. 
Wbat if to this I adde that the teſtators 
cattel wherwith the gtonnd was ftocked, 
doe depaſture and devoure the profits 
alfrhe time after the teſtators death, till 
the day of payment of the rents? Nay, if 
the rent were payable at Mich. and the 
Annunc. and the Teſtator dies a few daies 
after Mich. the rent being of, or neer the 
value of the land. it wil then be hard that 
the executor ſhall for this Winter profit 
pay the rent out of his own parſe, eſpeci- 
ally if the whole years rent be payable 
at that one day, as in ſome caſes it is; or 
if the whole years profits were taken in 
ä P 3 the 
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the Summer, as in caſe of aJeaſe of righes, 
it is ſo alſo. of meadow dun, ſpall 
drowned in the Winter. So if the na 
be then to end, iy, haying a Summer 
halfe year to ſucceed, and make amends 
for the Winter; or if che Winter halfe 
year be the latter halſe, the leaſe begin- 
ning at Lady day, ſo that there is hùt a 
Summer for each Winzer following, and 
not any for the Winter paſſed. f like 
conſideration with theſe , is the caſe of 
a leaſe of woods for a rent, which heing 
fellable but once in eight or nine years; 
now if the Leſſee baving made tl e laſſ 
ſale and felling before bis death, the Law 
ſhould caſt the rent upon the executors 
own eſtate for the time future, it ſhould 
lay loſſe upon him, which is againſt rea- 
ſon, and contrary to the nature and qiſ- 
Poſition in the Law, eyen in this particu- 
lar. As appears by this, that ſnhee enables 
an executor to pay bimſelt before. any 
ebt of equal naturg. ſ as ſneg more ten- 
b an executors jndemprity , than any 
other credigors 3 therefore I think that 
with, &upon the diffarences aboye ſhew- 
c 6 rent F after e 
eat, may in jome gaſes he FE TFELaFPTS. 
lebt paiable equajip with 855 by be gf * 

* > © U 
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But here I conceive that if the Execmor 
were in ſuch caſe of dektution of aflets, 
as might jaſtiſie his waiving of a leaſe 0- 
yer-remed , hee then may waive che 
terms refidue, becauſe for the futute the 
profits will come ſhort of anſwering the 
rent, though at the firſt, and ſo in the 
coral; the profits did exceed the rene. 
And if for Tn his, Ne het 
might, chis rent fall upon him, t _ 
thereof would be no excuſe a inf 

ther Creditor, nor as to him be « good 
rantia juris non 


ad miniſtration, for Tgmo 

ereuſat. This is pertinent to our prefetit 
conſideration,which debt may wich ſaſe. 
4. be paid leaving another anpekd; and 


db nce of 


rd of executors by i 
pl motive to 


— Low bach been a ptin 

my writing theſe diſcourſes in Engliſh. 
Hitherto we have only confidered; as 1 
think of rents, as they be recoverable by 
aQion of debt. Noth let us fee if there 
may not be ſomewhat different conlide- 
rations touching diſtreming for rent, and 
ſo coming to recover ic by ayowry. Put 
we then the caſe that an executor hith 
fully adminiſtred in of debrs'by 
bond;and'aſtee the leflor or reverſioner 


comet and diſtraneth for arretige of 
P 4 dent 
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＋. be, of; Ace F 

undes in che Feflatorelite can elik ex: 
Senkor in barre of che avowry plead Fully 
ad miniſtred, as be might have dong, if an 
action of gebt bad been brouglit for theſe 
arrerages d doubtleſſe I think. do, nothing 
ſhall header the-levying of the rent upon 
the land, ſo long as it is enjoyed under the 
. title of the leaſe, except the Land come to 
the King, upon whoſe poſſeſſion np di: 
Areſſe can be taken: I thinke-theref . 
that the executor, who paid aur o 
own purſe to the value of this leaſe; (4 — 
ſo J. intend the caſe, and elſe could he not 
have fully admisiſtred, as in the caſe was 
pnt)he ſhould, Ifay, bave absted in the 
price and valuation of the Lese, ee well 
thearrerages of tent, as the refit ſnturely 
paia ble, both being _ ually le wia hle gpon 
the land; ard if he ſq ve: donęa hei no 
loſer by paiment ofthis — if 
truſting to the power of an Executor and 
to the plea of fally.adminiſiged, be did 
not ſo, but disbugſed in reſpect of tbe 

leaſe to the ſullxs us, witheut;: uch a- 
hazement, he 5 The 1 -his 
own ne ;Wight«1(0; agg 


baye helpedrhmſatti 264. by:ppy ime — 
chat arrergge; paving 2 by 
Jpecialty unpaich Ard what ifſyigs were 
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but this perhaps the reverſioner wouſd 
not conceive ſafe for him ſince that wa 
ment befor 


an EX AH e u 0 u. 
preſently commenced upon 


the teſtatort 
death, before he could make payment of 
the rent behind, whether might the exe. 
cutor then plead this debt for rent, 45 
be might a debt by judgment or ſtatute d 
and ſurely me thinks it probable that he 
might, becauſe it is a. debt from which he 
cannot be freed by payment of the other 
debts ſued for by ſpecialtỹʒ. If the rever. 
ſioner wauld alſo commence ſuit befote 
judgment had for the creditor by ſpeei- 
alty , 2 the Exteutor help 
himſelfe by confeſſing his action fi 


the others migbt get j | 
him, and ſo he might loſe: both his ſuite 
and his debt; whereas holding bimſelfito 
the courſe of | diſtreſs, tbel continu- 
ing, he hath land at then ſtzke for his 
debt. What if he diſtrain andavow ? may 
not now the..executor-pay him, or at 
leaſt conſeſſe his action or 'avowry, ſo 2s 


he firſt having judgment, may firſt be ſa - 


tisfied ? Sure ly af er ſui 
fee not how:the creditors byſbond can ſo 
be prevented, at leaſt wichout judg 


had for the rent; yea, trau ſuch #judg+ - 
ment be had; yet becauſe the judgment in 1004.6 


that caſe is not that hee ſhall recover 
the 


iEqmmenced, 1 
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25 + © The Office of > 
the ſamme iue for rent, but onely that 
he ſhall have a returne to the pound of 
the cartel diftrained for the rent, it is 
queſtionable whetherthe payment there- 
pen of the rent ſhall preuont the judge- 
ments after had in the ſuits apoa onds. 
Sat I ehink3e ſhall, becanſe although ic 
he not ariexprede recovery of the rent, 
vet ie is ſuch a judgement com pulſary for 
the fame, 23 makes che payment inevi- 
table and cof nereſſity. And where be- 
tote we have made the queſtion only be- 
weene the ſaid rent- debt, and the debt 
polligation : let us now put the caſe 
the rent · debt and the debt by 
latute or j ent. If then the Leſſot 
aſner death of the 42 —_— for the 
dont behind, part of the Teftators cartel, 
end afcer chete come a writ of execution 
union a judgemeat or ſtatute of theTefta- 
wers; whether ſhall theſe beaſts in the 
pound for rent he delivered in execution 
er aot, admitting that without them 
Fra Flagge there be not goods ſuſficient for ſatisfa- 
| 3: Artain- Kian of the judgement or ſtatute > And 
barer di. ſarely 1 think/t cannot be delivered 
| Rexind ſhal {nExegntion: Firſt, for that they are in 
Fir the di thg cuſtedy ofthe Law, as in String-fel- 
N towts caſe,” though there the Kings pre- 
6 t Hon 959 32 rogative 
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K is in — ſort in 
ie. — for that this rent 
nt to, and deſcendaſe. with the re- 
75 breeds a debt af areal natute, 
lo of more dignity and worth chen 
r=. rſonal. Thirdly, for that the 
Land jet (as in a ſort debtor) ftands 
chargeable with this diſtreſs from the 
very tune of making the Leaſe, as either 
by a contract real of quid pro qu, or wy 
ther by an operation of Law. or Le 

conſtitution, or ancient acer a 
Realme, without any contract of per- 
ſons. Laftly , for that the Leſſor doth 
not diſtraine the catteſ therefore, or in 


that reſpect, for that they are or were 
the goods of the Teſtator, but for that 
he found them leyant and couchant up- 


an the Land which muſt afford his rent. 
or a diſtreſſs for it if behind; ſo 38 if 


they bad beene any under tenagits or 


ſtranges Cattel, they migbt have beens. 
diſtrained. Some may. perhaps object 


this 


* * 
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this teaſon . heſe impounded cattel 


ſhould be delt vd in execution, vi. for 
that where otherwiſe the credicor by ſta- 
tute or judgement ſhould loſe all or part 
of his debt, yet by this relief done to him 
ſhall not the Leſſor loſe his rent; for that 
he may at — time aſter diſtraine any 
goods or cattel found upon the ground 
at any time during the continuance of 
the Leaſe. But here, beſides the point of 
delay and ſtay for this rent, which to ma- 

y is the fole' meanes. of maintaining 
their bouſholds and families; this fur- 
ther is conſiderable,that perhapsthe leaſe 
may be neare expiring, perhaps ſo high- 
ſy racked andrented, even to or above 
the value, as that che Exerator having 
his Teſtators ſtock taken from ie and him 
by execution, will not ſtock it any more, 
and fo the land lying freſh, if the Leſſor 


ſhal loſe the benefit of his former diftreſs, 
he'ſhall be perhaps without remedy for 
his arrerages of rent. And if the caſe were 
of a diſtreſs for rent behind after the Te- 
ſtators death, I conceive though not ſo 
ſttongly, for moſt of the reaſons above- 
ſaid, that the Law would be all one as in 
the other caſe ; Tor though in this caſe re- 
ſpect ſhall abt be had to the — 
852 loſle 


an EX SHT. 
loſle upon whoſe goods ache, yr caſts this 


debt, though not the other, yet he 
oint of loſle muſt, fa WM upon the 
Leſſor loſing his diſtreſſe, qx pon 
ther creditor by n or record 
(de 


ſing wholly. or in part bt. 


reſpe& of this local tye upon this. Land 
yy yment of the rent, .wheretd 5 
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the 5 of the Leſſee and tenure of 
land bindeth him, I thinke no act that 
Leſſee can doe by 15 age into bonds, 
ſtatutes, or having judgement eh, 
him can binder the leſſor or 2 5 
from taking his e bis lea 
land for the rent th but rather | 
any other. creditor hall be Alofer i in In | 
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debt. Doubtleſſe if in barre. tothe 
vowry for this rent due 2 before or J 
ſince the Teftators death, the Executor: 1 
will plead that the T eſtator was WHEY = 
1000. li, by ſtatute, e oc 
judgement, hic e then all bis 


goods amounted og, i v be no f gc via 
plea, but may be dean upon. WI at gielg t 
if he pl plead e. 2 Finch, record 50 
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4 ture leviſabſe, and then 
not have ſufficient to ſrtkefie che 
. Lone) I * not how he 
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Executorthis, way or for | 2 


1 let us — der of Kent 
tisfaction for not — do 
Executor as 
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of the Teffator to have 21. 

duties and debts to other men ſatisfied 
before the debtars voluntary gifts or be- 


queſts 
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queſts. AlGtheſe debts by afſumption 
Sue co traft, are to be ſatibfied be- 
reaſonable part of the"wife or 

children, to which by cuſtome iq ſome 
Counties they are inticled, ſee 21. Ed. . 
21. '&2. Ed $i 3. &2 Hen 6. 18. And 
75 note that in ſuch an action u mo the caſe 
itis not of neteſſity to lay or ſer forth in 
the declaration that the defendant hath 
Aﬀets to pay all debts by ſpecialty, and 
this alſo; batif chere want, the defen4 
muff eds that in bis excuſe, for 
9 teſumed that he bath aſ⸗ 


e Exeviii own al- 
ty his Teftators debt; and 
I E conceives, und upon 


ie it ſeemes, if the Ex- 
ag had not aſſets ſuf-_ 


8 It a to pay this debt pro- 

„ he ding non aſſumpſit, may 

in evidence, for then the conſi- 

ar alſo ifthete' were no 

plaintiff could 

been Nestes if he had ved) and ſo 
korbearadee to ſue wit ok valuable 
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CHAP. XIII 
Of Devaſtatien or waiting. 


Hat which St. Paul of diſpenſers 

ſpiritual,who are as it were the exe- 
cutors of the laſt will and teſtament of 
our Saviour Chrift, doth ſay or enjoyne, 
vic. that they muſt be found faithful : 
The ſame is required of theſe leſſe or 
inferiour diſpenſers, the executors of 
mens Wils : and hereof they are to be 
regardful, not only in reſpect of eſcaping 
damage to their own eſtates, but more e- 
ſpecially in reſpect of an oath which di- 
vers of our books mention to be taken by 
executors. And in one of the books of 
relations of caſes in the twentieth year of 
H. 7. his time, there is an expreſſion of 
three things whereto the Office of an 
executor tieth him. 1. To dotraly, and 
thereto arethey ſworne, ſaith this book. 
2. To bediligent, viz. with ſedulity to 
attend the diſcharge of the truft. 3. To 
doe lawfully ; nor well can this latter 
be without knowleds what is lawfull 
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or required by the law. Now what is 
formerly ſaid of the right method and 
order of payment of debts , diſcovereth 
in much part how, and by what wayes 
an executor may waſte and miſpend his 
teſtators goods, and conſequently incur 
a devaſtation,and ſo make his own goods 
liable. But of that more fully and par- 
ticularly by it ſelf,and herein we will con- 
ſider of theſe parts, 

1. What ſhall be ſaid tobe a waſting 
or devaſting, and how many waies that 
may be done. 

2. Who ſhall by this act be charged to 
yeeld recompence. 

3. Who ſhall take the benefit or ad- 
vantage of it. 

4. How farre or in what meaſure the 
advantage ſhall be taken. 

5. What way, or by what means it 
ſhall be had. 

As to the firſt , this waſting is done 
divers wayes. 1, By the Executor his 
plain, palpable , and direct giving, ſel- 
ling, ſpending, or conſuming the Te- 
ſtators goods after his own will, leaving 
debts unpaid, 2. By paying what is not to 
be paid, which yet is to be underſtood 
where there are debts payable and un- 

| paid, 


an ExE®CUTO R. 
paid. 3. By the way formerly diſcour. 
ſed of, vix. the not obſerving the right 
method and order of payment. 4. By aſ- 
ſenting to a legatees having a thing be- 
queathed, debts being unpaid. 5. By ſel- 
ling goods of the Teſtators at an under- 
value, for (be the appraiſement what it 
will, and let him ſel for what he wil) he 
muſt ſtand charged to the beſt and utmoſt 
value towards the creditors. Vet if upon a 
judgment againſt the teſtator or the exe - 
cutor, the Sheriff ſel ſome of the teſtators 
ods at an under value, this is no va- 
ation of the executor, for this difference 
Hoay chief Baron makes. But ſince an ex- 
ecutor may haply prevent this act of the 
Sheriff by paying the due ſum upon ſale 
of the teſtators goods at the beſt value or 
other wiſe, he is to be blamed to leave it 
to the conſcience of the Sheriffe or Un- 
der-ſheriffe rather. 6. And laſtly, this 
may be done to the executors ſmart by 
undue, vi. not legal diſcharging of any 
debt or duty pertaining to the teſtator, 
and that divers wayes requiring heedful- 
neſſe. As if an executor upon a bond of 
two hundred pounds forfeited for pay- 
ment of 100 l. accept the principall, or 
perhaps alſo ſomę uſe, coſts, or damage, 
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and give a releaſe or acquittal of the 
whole forfeited bond, or of all actions, or 

upon Record acknowledg ſatisfaction 
133. Ez upon judgment had. This is a waſting 
of ſo much asthe penal ſum is more then 
Yer on- the is received, and ſo far his own goods ſtand 
o'berfide, if liable to creditors not ſatisfied ; and fo 
by payment doubtleſſe is it if he do but give up the 
ofa 110 bond having no judgment upon it, though 
Porter. hee neither make releaſe nor acknow- 
ed bond ©: ledge ſatisfaction. But his verball a- 
de an ad mi: greement to require or ſue for no more, 
niſtrar.but of or his giving a note of receipt for ſo much 
110 pounds, . 4.4: . 
27 H f. C. p. às he hath received, or delivering of the 
Fitz. int. bond into a friends hands, or into a Court 
of equity in way of ſecurity to the deb- 
tor that he ſhall not be ſued for more, 
is no devaſtation, ſince ſtil the reſt in 
law remaines due and ſuable. So this 
ſets no more upon the executors ſcore 
then he received, Burt let him take heed 
of releaſinꝑ, except: he be ſure there be 
no other debts demandable. Nor only is 
there danger in releaſing of debts, but of 
treſpaſſes or other cauſes of action alſo. 
As if one take away goods from the Te- 
ſtator, or from his executor; If the exe- 
cutor make him a releaſe, this is a deva- 
lation, and makes his own goods liable to 
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the whole value of the goods releaſed , 
as appears by Ruſſels caſe, where the te- 
leaſe of an infant executor to one who 
had taken and committed to his uſe Jew- 
els and goods of the teſtator, being plea- 
ded, the releaſe was therefore held void 
in reſpe& of nonage, for that if it ſhould 
have ſtood good, it had amounted to a 
Devaſtavit, and made the executors own 
goods liable; which, his infancy conſide- 
red, had been hard. Another way of diſ- 
charging, dangerous to Executors, is ſub- 
mitting matters of debt or duty, or touch- 
ing goods taken away, to arbitrement. For 
if by the award of the arbitrators the 
debtors or wrong doers be diſcharged or 
acquitted without making full recom- 
pence, the reſt of the value will ( as to o- 
ther creditors ) fit upon the executors 
skirts, becauſe it was their voluntary act 
thas to ſubmit it to arbitrators. Thus may 
executors fall under prejudice, not only 
by wilful wafting or unfaithful miſcarri- 
age, (wherein they are not to be pitied 
but through incogitancy and unskilful- 
neſſe alſo. Nay, I may ſay truly, that it is 
very hard for executors in ſome caſes to 
walk fafely: for beſides that to find out all 
judgments & recognizances by or againſt 
| 3 their 
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their Teſtators, is of ſome difficulty 
more then for ſtatutes, whereof by ſearch 
in an Office deſcry may be had; yet with 
this difference, that ſtatutes Merchant, and 
ſtatutes ſtaple may be and ſtand effectual 
againſt execotors, though not inrolled, 
albeit againſt purchaſers of the conu- 
ſors land they be not of force, if neglect 
be of inrollment within three months. 
But where ſtatutes or recognizances lie 
for performance of covenants upon ſale 
or leaſe of lands, marriage, agreements, 
or otherwiſe; how hard is it for Exe- 
cutors to know whether any covenant 
be broken or not; how hard to be ſure 
they find out all bonds, bils covenants, and 
articles in writing made and kept by o- 
thers, whereby any mony is due and pay- 
able before debts by contract or legacies, 
as alſo all promiſes or debts by contract 
ayable before legacies? For the law 
hath preſcribed no time for their claime 
and demand and whether ſome ſuch thing 
or mean of publication were not fit to be 
enacted, let the judicious conſider. To 
attaine to this knowledg of the teſtator⸗ 
debts, I remember that it is by the Lord 
Brook roported, that in King Heu. the 8. 
his time, Sir Edmund Knightly being exe- 
. TINY cutor 


cutor to Sir William Spencer, made 
Proclamation in certain Market Towns, 
that the creditors ſhould come by a cer- 
tain day, and claim and prove their debts, 
but he for this was committed to the 
Fleet and fined, For that none may make 
proclamation ſaith the Book, without 
warrant or authority from the King, ex- 
cept Majors and ſuch like Governours 
of Towns, who by priviledg or cuſtome 
may ſo do. But the dangers are only 
where there is not ſufficient of the Te- 
ſtators goods and chattels to ſatisfie 
both debts and legacies, For where 
there is ſo , the executor is not in any 


ſuch hazard as aforeſaid. This deſcry of 


danger may breed caution , and Yt ti- 
ment cavent, & vitant. 

As to the ſecond, we ſhall have in con- 
ſideration two ſorts of perſons, videlicet. 
1. His executors, there being many times 
divers executors, and the waſte or deva- 
ftation done but by one. Next the Execu- 
tors own heirs,executors and adminiſtra- 
tors, viz.whether he dying, this act ſhall 
fix upon them like charge and burden for 
ſatisfaction, as upon himſelf ſhould have 
lien in caſe he had lived. 

Touching his companions, though all 

Q 4 together 
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. together make but one Executor, yet 
fol. zy the miſ- doing of one ſhal not charge the 
Neal. rep. reſt, nor make their goods liable to re- 
ol. 23 t 
S0 11 46, compence: as both appears by the Book 
38.2. El of entries, and was alſo held in the time 
the iris ſo Of Henry the feventh, Anno 12 of his 
iſſued a- Reign, Yea of the fame opinion were the 
oainſ che ls its | . 
waſter only Judges twice in the late Queens time, 
P 4.H 8. rot. ix. firſt in a caſe betweene alter and 
Tr 348liz. Sutton, in the common Pleas,and ſhortly 
Paſ.36 Bliz. after in the Kings Bench in a caſe be- 

tween Hankeford and Metford; though 
theſe two caſes be not reported in Print. 
And ſurely this ſtands with rules of Rea- 
ſon or Juſtice, that each ſhould bear his 
own burden: If it were otherwiſe, many 
would dechne , and abandon executor- 
ſhips as very dangerous to the moſt ho- 
neſt and faithful, in caſe they were fub- 
ject to wracking by the miſcarriage of 
their Colleagues. 
As for the Executors or Adminiftra- 
tors of the waſting executor dying before 
he have borne the burden of this miſ-do- 
ing, I have found contrary opinions even 
in the late Queens time. For firft, in the 

Z xchequer it was conceived to be as a 
treſpaſs dying with the perſon,as coming 
within the Rule, At perſonalis moritur 


cum 
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tum perſona. But in the ſaid caſe of Valter \,;, .. 
and Sutton, the court of Common pleas & 32 Eliz. | 
was of contrary opinion, viz. that this 153% Er: 


was not eſcaped by the death of this miſ- 
doer,but the law would purſue his execu- 
tors or adminiſtrators, and lay upon their 
backs the burden of recompence or ſatis- 
faction; for that the teſtator or inteſtate 
doing this wrong had made himſelf to be 
debtor in the firſt teſtators ſtead, and 
therefore they who repreſent his perſon 
muſt with his goods make amends and 
ſupply; and this later opinion was ſome- 


thing in time after the former. Alſo be- ,, , Ela 


tweentheſe two times was there an opt- 
nion inthe ſaid Court of common pleas 
agreeing in part with this later: For 
there a judgment being had againſt an 
Executor, and the Sheriff upon the Fer: 
fac. returning that there were no goods 
ofthe Teſtator in the Executors hands, 
and then this executor dying, A Scire 
facias upon a ſugpeſtion of devaſtation 
by the ſaid Executor deceaſed, was awar- 
ded againſt his Executor , and that upon 
good debate, and ſhew of a Preſident 
left, and reported by M. enoxy, in King 
Hen. S. his time. And it was then ſaid to 
have beene cleare, that if a devaſtati- 
on 
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33 Bliz. 
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one had been returned in the lifetime of 
the ſaid waſtful Executor, his Executor 
then ſhould have been charged. All the 
doubt was, for that here that was not 
done in his life time; yet at laſt affirma- 
tively (as above is ſhewed ) the reſoluti- 
ON Was. 

Touching the third point, viz. to 
whom the advantage of waſting ſhall 
accrue, or who by reaſon thereof ſhall 
charge this waſting Executor. Put we 
the caſe, the Teſtator ſtood indebted to 
A by Statute, and to B. C and O, by ſpe- 
cialty, not of record, as Bond, Bill, &c. 
and the Executor having no more in Aſ- 
ſets then only an hundred pound, and 
this all being due to D, he payeth him 
the whole hundred pound, not having a- 
ny thing left to ſatisfie any of the reſt of 
the Creditors: hereby wrong is done to 
none but A, who was a Creditor by Sta- 
tute, and therefore he onely ſhall make 
this Executor to pay the like ſumme out 
of his owne goods, ſince as to him onely 
this is a devaſtation, or chat it was at his 
election to pay off the other Creditors, 
which he would, no ſuite being commen- 
ced by any of them; conſequently no 


wrong was done to B, nor C. And if no 
ſuch 


ſuch debt had beene by Statute, but all 
had been Creditors by ſpecialty, and A 
onely had commenced ſuit, and that 
known to the Executor; now if after, he 
payed all to D, he ſtands only as to A li- 
able in his one goods, and not to B nor 
C. But if the Executor had onely paid a 
Legacy or debt by contract, leaving no- 
thing for ſatisfaction of the debts by ſpe- 
cialty, then had he ſtood equally lyable 
to each of the other Creditors, Capiat qui If upon ful. 
capere poteſt, vin be who firſt could reco- f aomink 
ver, or by the voluntary act of the Exe- eq ww 
cutor, could obtaine payment, muſt be % fag. 

. 4 e 
preferred , if the ſumme would reach advantage 
no further. For it ſhall by this miſpay- 2 his va. 
ment, or miſconverſion ſtand with the Ex- king up the 
ecutor, as if he had not payed it nor de- ge fum 
parted from it at all upon the matter, and how tz. 
therefore I doubt not but it is free for c fall 
him to give the advantage of this his er- ſelſe againf 
ror, to which creditor by ſpecialty be wil, other. 
ſo as he ſhall ſtand free from all the reſt, 
no ſurpluſage remaining. nor any creditor 
of record being. For if there be any debt 
upon record, the Executor ſued byaCredi- 
tor upon bond, may notwithſtanding this 
his waſting. plead in Bar of this ſuit, that 
there is ſuch a record of à debt not ſa- 
e | tisfied 
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tis fied, and that he hath no more then 
that debt amounts unto, and ſo admit 
ſo much ſtill in his hands as he hath miſ- 
adminiftred, though in kinde it be not in 
his hands, but miſpent, or unduly payed, 
as aforeſaid. And what is before ſhewed 
of the Statutes precedency before Bonds, 
in taking the advantage againſt an Exe- 
cutor for devaſting or waſting ; the ſame 
is to be nnderſtood of precedency of 
judgements before Statutes, and debts to 
the King before judgements, &c. 

As touching the fourth point,v:iz.how 
far the Executor thus waſting ſhall incur 
damage or make his owne goods liable: 
Doubtleſſe no further then the value of 
the Teſtators goods waſted or miſ- ad- 
miniſtred. Therefore if one have ad- 
vantage thereof to the full ſumme, no 
other after ſhall, for he is no further a 
treſpaſſer or wrong doer, nor is theT eſta- 
tors eſtate any further, or deeplyer dam» 
nified. And as damages for treſpaſſe are 

to be proportioned to the value of the 
wrong done, and loſſe ſuſtained - So al- 
ſo in this caſe the Executor by his miſ- 
doing, doth not draw upon himſelfe his 
Teſtators whole debts, but ſo much only 
as the goods amounted co, which he = 
miſ- 
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miſ-adminifter , and which ſhould have 

gone to the payment of the Teftators 

debt, if he had not ſo miſguided himſelfe 

in the office of Executorſhip; which de- 

fault he muſt repaire or make good, And 

this proportion ſeemes to me proved, by 

the caſein K. Ed. 3. where the value or *' ©? ® 

quantity is found, eſpecially of the goods 

adminiſtred wrongfully, though there by 

a wrongful perſon: and in Suttons caſe it | 

was expreſſey held, that each Executor þ 

ſhouldanſwer for ſo much as he waſted. 

Now for the fifth and laſt point, vix. 

how, and in what manner relief ſhall be : 

had upon this point of waſting, for him 

to whom it pertaines : Firft, this is to be 

obſerved, that in caſe wherę the verdict 

paſſeth directly againſt the plantiffe, no 

devaſtation can come in queſtion, for 

that no judgment being for the plantiffe, 

no writ of execution can iſſue; and there- 

fore if upon the iſſue of fully adminiſtred, 

it ſhall appeare that there bath been a 

devaſtation which cauſeth Aſſets to faile, 

then muſt the Jary finde that the defen- [? 

dant hathAſſets,and not find a deyaftati- |. 

on, as was reſolved in the Kings Bench pace B, 

in the late Queenes time between Haxke- in 6. reg | 

ford and Merford,for there the Jury find- | 
| ing | 
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ing a devaſtation, viz. a ſurrender of a 
leaſe for yeares, left by the teſtator, it 
was held void, and nugatory, and was not 
regarded by the Court, which ſaid, that 
maſt come in by the Sheriffs returne,viz, 
upon the Fieri facias. Thus aſſets being 
found in the executors hands, judgment 
is given for the plaintiffe to recover his 
debt, and to have it levied of theſe aſſets; 
nor is this finding of them by a jury a- 
gainſt truth, though they be waſted, and 
ſo not to be had in kind: for the execu- 
ror hath them in right, ſince he hath not 
right fully parted from them; according to 
the rule, Pro poſſeſſore habetur qui dolo (or 
injarià) deſiit poſſidere. As in the caſe 
firſt put, this waſting cannot come in 
queſtion for want of a judgment for the 
plaintiffe; fo alſo where the judgment it 
ſelf extendeth to the executors owne 
goods by reaſon of ſome falſe plea,wher- 
of we ſhall after confider : for ſince that 
the conſequence and effect of a vaſtation 
is but to make the executors own proper 
goods liable to the debt of the creditor , 
this is altogether needleſſe where the 
judgment ir ſelfe hath laid hold on his 
goods, But now in cafe where the judg- 


ment extends onely to the Teſtators 
goods 


the way to relieve the creditor , in cafe 
the teſtators goods be waſted by mi- ad- 
miniftring or otherwiſe;for hereabout the 
right way hath often been miſſed, and a- 
gain eaſily may be. In the later / end ofthe 
late Q.time this courſe was taken, vi. the 
Sheriff returning generally that the Exe- 
cutor had no goods, a ſurmiſe was en- 
tred, that the executor had converted 
to his own aſe the teſtators goods, where- 
upon a Writ was awarded to the Sheriffe 
to enquire thereof by jury or enqueſt, 
which he did, and returned that it was 
found that the executor had waſted the 
goods; and thereupon a Scire facias was 
awarded againſt the Executor, to ſhew 
cauſe why execution ſhould not be of 
his own goods, and upon two Nihils re- 
turned, execution was ſo awarded; but a 
writ of error was hereupon brought. And 
although it were ſaid for defence of that 
courſe, that it was uſual in the Common 
Pleas, and more favourable then the o- 
ther courſe, where the Sheriff onely re- 
turneth the waſting, or is ſole Judge 
thereof, whereas here it was found by 
an inqueſt of Jurors, and thereapon a 
Scire facias awarded ; yet did the Court 
reſolve 
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45 El. Pete * 


tuſers caſe. 


Co. lib. 5 io. 
32. 
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reſolve the contrary , and reverſe this 
execution as erroneous : For it was ſaid 
that upon the Sheriffes returne of Nalla 
bona; viz, that there were no goods of 
* 809.H.6.t9 the Teftator to be found, the plaintiffe 
" ſhould have a ſpecial Writ of Fieri fa- 
See Paſton: cias, Willing the Sheriffe to levie the ſum 
e615 recovered , either of the goods of the 
furmiſe chat Teſtator; or if it could appeare that the 
Fa Eis. Executor had waſted the Teſtators, then 
ri ſacia may to levie it of his owne goods; and this 
rel Way. as was ſaid, the Executor hath good 
» oaly. If 6, remedy by action againſt the Sheriffe, if 
£5.11. Without juſt cauſe he levie it of his 
Fol.. goods, but the other way, viz. When 
inqueſt is thereupon taken , the remedy 
failes, ſince neither Sheriffe doing ac- 
cording to the inqueſt, can be puniſhed, 
nor the Jurors finding falſely are ſubject. 
to any attaint, it being no verdict upon 
iſſue joyned, but an inqueſt of office, 
which excludeth alſo all challenge of Ju- 
rors. And whereas that booke mentions 
the Sheriffs ſubjection to action onely in 
caſe of his miſ-feaſance or doing wrong, 
[ conceive that he is likewiſe ſuable for 
omiſſion or nonfeaſance in this caſe, viz, 
for not levying the debt upon the Exe- 
cutors owne goods where proof is * 
0 
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of his waſting, And where the book 
mentions this Fiers facias to be in this 
manner upon the Sheriffs return in a Sci. 
re facias, doubtleſſe the book therein is 
miſ. printed, and ſhould be a Fieri facias, 


for in a Sci. fac. the Sheriff can return no- 
thing but that he hath warned the party, 


or that he hath nothing whereby he may 


be warned. This then is the courſe there 


preſcribed, that firſt a general Fieri fac. 
goe out, and that thereupon the Sheriff 
recurn generally that the defendant hath 
no goods of the Teſtators,and that there- 
upon the ſaid ſpecial writ is to iſſue ; yet 
in the beginning of the late Queens time, 
the verdict paſting for the plaintiff upon 
the iſſue of fully adminiſtced, the Sheriff 
was not permitted to make ſuch a general 
returne of no goods to be found of the 


the debt, or to returne a Deva#tavit ; 
and ſo was done at laſt by the Sheriffs of 
London much againft their minds; and 
thereupon went out a writ to levie the 
debt of the executors own goods, firft in 
London, and after into Devonſhire, upon 
a Teftatum that the Executor bad 
goods there: and it was there ſaid that 


R if 
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teſtators, but was inforced by the Court Cbicheſters 
upon good adviſement, either to levie caſe. 


if no goods could be there found, then 
the Plaintiff might have a Capias to take 
the Executors body in Execution, or 
an Elegit for the moiety of his lands. 
But certainly I cannot finde ( except 
with a difference) how this courſe of in- 


11 8. 6.4.28 forcing the Sheriff to do one of theſe two 
: Lea Co- can be juſt; as neither could Juſtice Ful- 


lb. 6. £ 47, thorp, in the time of K. Hen. the fixth, ap- 


6 Aſſets in 
Freland er Prove it, For a Jury of one County may 


— find aſſets in another County, as was re- 
ſea — be ſolved in the time of K. Hen. the eight . | 


found by which yet was underſtood of goods move- 
tele ve able, and not of lands. This then thus be- 


Aion is ing, if a Jury of Kent find aſſets which be 
laid. 
in London or Eſſex, how can the Sheriff 
of Kent, where the action was laid, lea- 
For the pl. vie the debt recovered by or out of 
way if he theſe goods; or fince hee cannot, why 


wil aussen; thould he be compelled to make a falſe 


the being ot 


aſlets ua returne of a wafting , when the goods 
uten Tremaine unſpent and unwaſted in ano- 


Cuunty,an 


chis 's uſu cher County? Why rather ſhould he not 
a''y £76 be ſuffered to return according to truth, 


Sec lib. In r. 8 ke" G 
1: 4, Adi That there is nothing within his County 


on upon tlie 


era Or Bayliwick whereof the debt may be 
tul'e return He levied, ſince even his oath tieth him to 


; - Devattar. | : , . 0 
ot Denke a true return? Nor is this contrary 


4 2er $M Te 


ben to the verdict, finding aſſets generally; 
| and 


2314 Js 


* 
8 
* 


a 1 S \ F 4 
» ' 
| . 


and chis ſo returned upon a Teſtatum, the | 
proceſſe may be ee into the right 
County. But 18 the ſaid caſe it 197 replied 

to the plea of fully adminiſtred, that there 

were aſſets in Eſſex, the action being 

laid in Middleſen, and yet as it ſeemes 

by the baok, the trial was to be by a Ju- 

ry of Mladleſex, wbich, faith the book, 

may find the aſſets in Eſſex ; but there 

the plea was demurred ypon, and held a 

good plea, which proves that although 

the tranſitorineſs of the aſſets make them 

ſubject to the notice of a forraign Jury, 

yet is it not like an act tranſitory , and 

not local, for that myſt be pleaded to bee 

done in the place where the action is laid, 

though in truth not ſo. But had iſſue » Ma. ro, 
been joyned upon the point, methinkes 2 7 124 
it ſhould be tried in Eſſex, where the aſ- Dycr 7 
ſets be laid; the rather, for that perbaps & p 
they may be real chatttels, vi. lands otherwiſe | 
leaſed to the Teſtator, or other lands of pets 3 Jace 
him appointed to be ſold for payment of co.ub.s.F 
debts, which as heretofore hath been held {977 „ 


2 Ma. Bro 
Att. 194. 18 
H 7. Kel. 


R2 may 


SO i. AE _ - 7 
, a <a wei” — * 
Wy : p*- ff *. 
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may be the difference, viz. that if the aſ- 
ſets be found to be in the County where 
the trial is, there the Sheriff of that Coun- 
ty cannot returne Nalla bona, without ad- 
ding that the executor hath waſted: 
but if there be no verdict at all touching 
aſſets, judgment paſſing againſt the exe- 

cutor upon a demurrer, confeſſion, Nihil 
So if the dicit, or the like; there may the Sheriffe 
execution make ſuch a return of Nulla bona Teſta- 
cher Counry boris, without returning any devaſtation : 
tha: where and ſo alſo where the verdict either find- 
the yr0i* eth aſſets generally, not finding in what 
diffeexc: place they be, or expreſly findeth them 
_ to be in another County, as a little before 
25 H8 Dy we found, may be done by a Jury of Lon- 
3” 1.8 41n,0f aſſets in Eſſex, 5 
o. In King Hey. the eighth bis time, as a 
ri little after the ſaid ChicheFer , is by the 
12 without Lord Dier reported, the Sheriffe retur- 
_— ning upon the Fieri facias, that the exe- 
vaſt, reter. cutors had no goods of the teſtators, did 
ned,r cali adde inthe ſame returne that one of the 
ed by the two executors had waſted, and thereupon 
pad Ah a Sci fac. was awarded againſt him, & up- 
Bro, En. 57 ON $ci,fici.returned, & default made, exe- 
d lat cution was adjudged, and awarded againſt 
A Fiei fac. his goods only, and this courſe of Sci fac. 
avfolwely both the L. Dy. (as elſewhere I find it re- 
couditon. ported) & Priſot temp. H. approved. * 
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I am perplexed with doubt what plea the. 529 H 5.49 
Executor coming in upon the Scire faci miſcripr re. 
as, could plead; for except his denial of Pr. 
waſting might he pleaded contrary to the & Mordane 
| Sheriffes returne, and put in iſſue, ſo as 17. 
to cauſe a new trial after a former, per- 24. But ya. 
( haps preceding jugement , which I think K Juſt. 
would not be admitted, then his co- ther Serje. 
ming in is to little purpoſe for ought ane cone: 
I can conceive, Here againe it muſt be * 
obſerved that in the caſe of Chicheſter , 
the judgement was had upon trial of ful- 
ly adminiftred; but in the other caſe in 
| the time of King Henry the eight, it was 
upon confeſſion,which is all one,asT rake 
it, with condemnation upon Demurrer, 
or uon ſum inform. it us, or trial upon Non 
eſt factum, to the Bond or a releaſe to the 
Teſtator, or the like. Now between all 
theſe, & that of C hicheſter there is a broad 
difference, for there the defendant being 
convinced by verdict to have Aſſets, 
which if they continue not in his hands 
in kind. muſt be anſwered out of his own 
goods as wafted, therefore the Fieri fac. 
to levie the debt of the Teſtators goods, 
if any found, or in default thereof out of 
his own goods, is very agreeable, & purſu- 
ant; but in none of the other caſes is there 
any ſach trial or convictioa of the defen- 


R 3 > dJdants 


246 The office of 


dants having aſſets, ſo as it refts 29+ 
dubium,whecher they have aſſets or nor, 
©. leg fs, and therfore it may ſeem ſomewhat hard 
31 Mic. 41 and harſh to ſend out ſuch a writ in that 
p12-:%% caſc,and ſo ſhould I have thaught, if 1 
Co. b. imer. had only ſeen the report of Perrifers caſe; 


* Ie But looking into the Record, and finding 


gebr prece- the condemnation there to be by Nihil 
Beaded : dieſt, in effect, I cannot uphold any diſtin- 
Pl. replied Rjon of courſe in reſpect of the ſaid diffe- 


eplie ctiot reſpe 
— „and ferice of caſes. Nor indeede doth. that 
de. would courſe there directed preſume that the 


nan his executor either hath aſſets, or hath wa- 


plex, le ſted them, but commands that if aſſets, 
eicher he dec. then the levying ſhall be one way; if 


mult ſo re. waſting, then another way, ſo if neither 


. 
- 


qi awd. Nils, red 
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CHAP. XII. 


Of an Executor of his own wrong. 


"TO begin with ſome definition, or de- 

& ſcription of this man; He is ſuch as 
takes upon him the Office of an Executor 
by intruſion, not being ſo conſtituted 
by the Teſtator or deceaſed; nor for 
24 „  __ 


an EXECUTOR, 


want of ſuch conſtitution ſubſtituted by 
che Ordinary to adminifter. Touching 
whom we will conſider in theſe parts, and 
with this method, viz. 

1. What acts or intermedlings of ſuch 
an dne not being executor nor admini- 
ſtrator by right, ſhall make him to be- 
come an Executor by wrong. vide 5.more 
per ſtat. 43 E. cap, 8. 

2. In what manner, and by what name 
ſuch ſhall be ſued, ſpecially when another 
then he is executor or adminiſtrator, or 
himſelf after ſuch act becomes admini- 
ſtrator. \ 

3. How far he becomes liable to cre- 
ditors,and how,and to whom. 

4. What acts done by him ſhal Rand firm 
as if he had been an executor by right. 
5. Sec a late ſtat. 43 E. cap. 8. hereabout. 


As to the firſt, it was in the time of 1 Aud 2 p. 


Queene Mary doubted, and not re- 
ſolved whether che onely ſei ſing, and 
taking into ones hands the goods of the 
deceaſed did make one Executor of his 
own wrong without any further act. And 


& M. ſod. 


in the beginning of the late Queenes ;, py 166 
time, the Lord Dyer ſaid that the poſſeſſi- & 1% So 


on, & occupation of or medling with the 
goods is that which gives notice to Credi- 
R 4 tors, 


alſo Balkn. 
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tors, whom they are to ſue as executor, 
But doubtleſſe creditors' muſt look fur- 
ther before ſuit ; for elſe can they not 
know whether he ſo intermedling be ex- 
ecutor or adminiſtrator, nor conlequent- 
ly how to faund their ſuit rightly , and 
ſately for good ſucceſſe , ſince a ſuit a- 
gainſt an executor as adminiftrator, or a- 
gainſt an adminiſtrator as executor, will 
prove ruinous, and fall to the ground. Yea 
where an Adminiſtrator ſued as executor 
did not plead that adminiſtration was 
committed unto him, but generally deni- 
1 ed that he was executor or adminiftred 
By. 305, 306 A$ executor, the Lord Dyer held that it 
| muſt be ſound for him, yet left it doubt. 
full : but the cleer and ſafe way bad been 
to have pleaded the adminiſtration. &c. 
El. D 166 And in the former caſe the Lord Dyer 
& 167 ie (aid, tha: one intermedling onely a- 
1D, INTIA, 1. . 
322 b. bout the fyneral,-and laying out mo- 
5 n:y therefore; an overſeer or condu- 
ctor, or he who hath Letters of the Or- 
dinary ad colligend. vix to get and keep 
the goods in ſafety, and one who inter- 
medleth by vertue of a wil truly made, 
but controlled by a latter wil after found 
and proved, may free himſelf from being 
an exccutor of his own wrong by ſpecial 
plead- 
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pleading how or in what right he inter- 618 
medled, and traverſing his adminiſtring in 10 H: 28 
other manner; and that this traverſe need ub 
not, nay may not be, was held in the time where he 
of King Henry the Gh and 7*, for that aten. 
ſuch acts amount not to any ad miniſtring all he tra. 
at all: and where no adminiſtring at all I. iter 
is confeſſed, ſuch a traverſe of not ad- 3:2 where * 
miniftring in other manner is diſſonant, *? collig 'Y 
and not legall, But let us look back upon Hee traver- 
theſe ſeveral points exempted by the K _ 
Lord Dyer, and we ſhall ſee ſome cau- quod & 
tions neceſſary touching them, and their © 
ſafe entertainment. Firſt as touching the 

point of burying the dead, it muft beun- 
derſtood to be with ſome exxence of the 
deceaſeds goods, and ſo it is expreſſed in 

the ſaid book of Hen. the 6, his time: elſe 

for a man out of charity to lay out of his 21 x6.zx 
own mony ( not imtermedling with the 

goods of the deceaſed) to bury a friend, 

hath little colour to involve him ſo do- 

ingin an Executorſhip by wrong; ta- 

king the caſe then that ſuch perſon laies 

out or expends of the deceaſeds goods 

or mony upon his funeral, heed muſt be 

taken touching the meaſure and propot- 

tion whereabout; though 1 can give no 
particular and diſtinct limit, yet doubt- 


le ſſe 


Lib. Int. 322 
$ and s Hi. 
Dier. 255. 


blend 
Corn, but 
there he 
pleaded not 
| rhe ſpecial 
matter. 
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leſſe either meere neceſſity, viz, Church 


duties, &c. or at leaft decent ſutable- 
neſſe to his quality muſt be the bounds. 
And herein to ſpeake as I think, this lat- 
ter muſt either be utterly excluded, or 
held within very narrow compaſſe; for 
what reaſon, that a Knight or man of 
higher.quality leaving ( though perhaps 
entailed Lands of good value) yet goods 
not ſufficient to pay his debts , ſhould 
have an hundred pounds or more of that 


256. Ha ſold which ſhould ſatisfie Creditors, ſpent in 
pompous interring, of him for his wor- 


ſhip, and reputation? Next, overſeers 
may onely be excuſed for ſecking to pre- 
ſerve, and keepe the Teſtators goods, 
not in caſe they expend or diſpoſe there- 
of. So alſo for him who is authorized 
by the Ordinary to Collect, for if be ſell 
or diſpoſe of any ( though goods other- 
wiſe ſubject to periſhing ) it makes him 
an Executor by wrong, as was reſolved 
in the late Queenes time, notwithſtand- 


iog that by the Ordinaries Letters. he 


was expreſly directed or warranted ſo to 
doe; for it was ſail, the Ordinary him- 


ſelfe could not ſo doe. As for him who 
adminiſtred by vertue of a Will, after diſ- 


proved or controlled by a Letter, He 
| muſt 
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muſt not doubtleſſe ſtand free, for the 
goods before adminiſtred, but either 
as right ſul or wrongful Executor ftand _. 
lyable to the Creditors. Nor doth every 1 d 2. p. & 
ſuch intermedling by one out of all thefe * 105. 
excuſes, and evaſions, as would be an 
adminiſtration, make one an Executor 
by wrong. If one doe bur take an horſe 
of the deceaſed, and tye him in his Houſe , N 6 28. 
or Stable, this makes him not an Execu- 8 
tor, ſaith Paten a Juſtice; So of like 
acts or intermedlings, as he that delivers 
to the Wife of the deceaſed her apparel, 
at leaſt if it be no more then is conveni-„ 
ent to her degree. But if ſhe take, or 33 HH 4. x1 
another deliver more then ſuch to her, % br 
ſhe or he becomes an Executor by 7. 37. Fl 
wrong: But now let us come to a dif- = Ayr poo 
fene e there is a rightful 1 do any ſuch 
tor, and a Will by him proved, or ad- au 
miniſtration che aden e there ſuch — 
light acts or intermedlings ſhall not anon 
make one an Executor by wrong, as an Executor 
where there is no other of right to be ſu- 97 Wrong. 
ed. As if one take goods wrongfully 
from ſuch a right Executor or Admini- 
ſtrator; this (though he convert them 
to his owne uſe) makes him not an Exe- 
cutor by wrong, but a Treſpaſſerto the 


right- 


0 N 2 
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Tfrn-goots rightful Exec. or Adminiſtrator, who even 
by fraud, he for theſe goods, once Aſſets in his hands, 
who ate: ſtands lyable to ſuits or creditors, they be- 
the Execu- ing neicher lawfully evicted nor rightly 
rors death is adminiſtred: but in caſe there had been 
an Rxecutor | l 
dy wrong. no Executor at that time, or no Will pro- 
219 ved nor adminiftration committed, then 
= = taking of the deceaſeds goods into 
a ſtrange hand had made an executorſhip 
by wrong. And thus was the difference 
lately relolved, as is reported by the Ld. 
Cooke in the caſe between Read and Car- 
m2 ac in Fer in the Common Pleas, | 
. Vet this further difference was there 
& „ bheld, vi. that alchough there be an Exe- 
cutor or adminiſtrator by right, yet if a 
ſtranger take u pon him to receive debts 
and make acquitances, or to pay debts 
claiming to be an Executor, he is ſuable 
as an Executor by this at: and ſo alſo. 
166þ, in the late Q, time was held by 6. Juſt. as 
touching the ceceipt of debts and making 
acquittances; but the booke mentions not 
whether any other Executor then were 
N 10.5. or not. But in the point of bare payment 
of debts Frowick, makes another diffe- 
rence,v;z, If a ſtranger doe with his own 
many pay the debts of a friend deceaſ- 
ed, and no: with the ded:ocs : 1 
ut 


* 


but an act of charity, and makes him not 
an Executor by wrong: ctherwiſe, if 
with the debtors money. Yet to this a- 
nother difference muſt be added, vix. that 
if he thus paying with his owne money , 
have taken into his owne hands poods of 
the deceaſed ; then is his payment preſu- 
med as by or out of the value of theſe 
goods, and ſo makes him an Executor by 
wrong. Contrarily, if he have no ſuch 
poods in his hands. And in the point 
of intermedling with and diſpoſing of 
the Teſtators goods where another Exe. 
cutor is, this further difference is to be 
added or underſtood, viz. That where 
the goods ſo taken never came actually 
to the Executors hands, but were in a re. 
mote place, there this taker becomes Exe- 
cutor. For as it were miſchievous to the 
Executor if he ſhould by a poſſeſſion in 
law caſt upon him ſtand chargeable with 
theſe goods in remote 'places purloyned 
as aſſets in his hands; ſo were it as mi. 
chievous to creditors, if neither Executor 
by right, nor this ſtranger as an Executor 
by wrong , ſhould ſtand lyable to credi- 
tots for them. It is true that the right Ex- 
ecutor may ſue and recover damages for 
them, and that ſo recovered ſhall be 

Aſſets; ä 


Aſſets; but the Creditor hath no means 
atthe Common Law to inforce him to 
ſue, and perhaps it may be a cold ſuit. 
And with theſe additions I thinke that 
late reſolved difference may ſtand firme 
and ſound. Yet informer times without 
ſuch difference the taking only and poſ- 
ſeſſion of the goods of the deceaſed, was 
held co create anExecutorſhip by wrong, 


50 E. A fo. as Belknap ſaid in the time of King Ed. 


Tr.3.Bliz. 


2. Point. 


L. 5. E. 4.7 2 
(Co. lib. 5. 20. 
z 1. & 31. b. 
21 HC. 8. 


the 3d. and eſpecially if the act were ſuch 
as removed the property of the right Ex- 
ecutor, as Juſt. Fenner in the late Queenes 
time ſaid, Teſte mei pſe. 


How, and by what name ſuit ſoall be a- 
gainſt ſuch, and the like. 


14 — the ſecond point, vix. in 
what manner ſuite ſhall be againſt 
ſuch : Firſt in general, this uſurping Ex- 
ecu:or is not in ſuit to be diſtinguiſhed 
by name from the right Executor, but 
to be ſued generally by the name of Exe- 
cutor of the laſt Will and Teſtament of 
the defunct, and then if he will deny him- 
ſelfe ſo to be, he muſt plead, that he 
neither is Executor, nor hath admini- 
ſtred as Executor: Then the in, 
6 mu 


ſome ſuch or the like ſort as aforeſaid. 
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muſt prove that he hath adminiſtred in Co. H. intra. 
144. but 145 

a. in the ver-. 


And it hath been divers times held, di he is 


that where there is a right Executor, 


called ae. 
De ij ria 


and yet another doth adminifter by = 


wrong, it is at the election of Creditors ; 


. 2 19. 9. B. 4. 4 
either to ſue them joyntly together, or a 


one or both of them ſeverally and by 
himſelfe. But if where adminiſtration is 
committed, another alſo adminiſters by 
wrong, theſe cannot be ſued together as 
adminiftrators ; for though one may be 
an Executor by uſurpation or wrong, yet 
none can come to be an adminiftrator 
by wrong, ſince no other bur ſuch as re- 
ceiverh that power from the Ordinary 
can ſo be; therefore in that caſe there 
is a neceſſity of ſuing him a part and by 
himſelfe (who ſo uſurpeth adminiftra- 
tion) by the name of an Executor. So 
if A adminifter the goods of B, not be- 
ing Executor nor adminiſtrator, and af- 
ter his ſuch doing and diſpoſing of the 


goods he obtaineth adminiſtration of 


the goods of 3, but the goods left or 
coming to his hands ſince the adminiſtra- 
tion committed, ſuffice not without the 
other debts teceived or releaſed, or goods 
ſold before to ſatisfie Creditors; now 


if 


9 H. 6. 45 


& M. Dy. 
165. 23. H 
6.38 


25. M. 6.3 1. 


6.21. Hf. 6. © 


4 "and = 


*. lo ni 
F- = 3. 20.7 if any ſue ¶ by the name of adminiſtta- 
tor, he ſhall have no farther reliefe then 
according to the value or extent of the 
goods left in or come into his hands ſince 
the adminiftration committed , and if 
thoſe be fully adminftred, he ſhall get 
che d nothing. If they remaine unadminiſtred, 
* niſt-aciom but amount not fully ro his debt, he muſt 
We, want ſo much of ſatisfaction. And if he 
fore the ſuir will be relieved or ſatisfied out of the 
bedecken goods before diſpoſed of, he muſt ſue 4 
aba:c , elſe as Executor of B: and ſo was it ruled 
oe eld on. and reſolved by GaWdy and Szit, Juſti- 
E ceived. ces in the K. Bench in the late Queenes 
L time, viz. Tr. 30. Elix. And if this now 
adminiſtrator will plead in abatement of 
this action, that adminiſtration was com- 
mitted to him, and demand judgement 
if ſuit ſhall be againſt him as Executor, 
then the plantiffe muſt in this replicati- 
on, as I take it, ſer forth the ſpecial mat - 
ter, viz. how the defendant did admi- 
niſter before adminiſtration to him com- 
mitted. But if one to whom adminiſtra- 
tion is committed do devaſt, and this ad- 
miniſtration is by ſuite repealed, becauſe 
he was not the next of kinne, and admi- 
niſtration is committed to another ; now 
a creditor who would be relieved out of 


the 


—_ 


| an Exucuron 
the goods waſted, muſt fue that firſt as 


Adminiſtrator, and not as Executor of 


his own wrong, ſaid Popham Chiefe 


juſtice; for he did rightfully adminiſter vid. 8.185 


for that time. 


liable and obnoxious to ſuit; conſider 
we theſe things; 

Firft, he becomes ſubject both to the a- 
ction of the executor who hath right to 
the goods wrongfully intermedled withal 
by him, though it were before proving of 
the wil, and alſo to the action of the cre- 
ditor who hath right to the ſatisfaction 
of his debt. 

Secondly, as touching the meaſure how 
far he is ingaged, doubtleſſe he is not by 
his wrongful adminiſtring become charg- 
able with the whole account of the Te- 
ſtators debts, but only ſo farre, and with 
ſo much thereof, as the goods which 


he ſo wrongfully adminiſtred amount 


{ unto, (Vet he muſt look to his plea, 
elſe by it he may draw all ſued for, upon 
* himſelf, as if he deny his being executor 


or Adminiftrator, ) And this ſeemes to 
1 mee proved by the caſe in the time of 144, :45 | 
Ew. the third, where the inqueſt found Plus de hac. 
| ; 8 not 


As for the third, viz. how farre this 2 


executor of his own wrong, becomes How far li- 
— to Crew 
tors. 
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not only the adminiftring or intermed- 


ing by the executor wrongfully, but | 
— direction of the Court (as | 


found alſo by 
it ſeemeth) what the value was of the 
oods ſo wrongfully adminiftred, which 
d not been materiall , if the admini- 
firing of a penny had made one as farre 
Chargeable as the adminiftring of a 
pound. Beſides, if it be ſo that a right- 


n bo = — 


full executor waſting goods of the teſta- 


tor to the value of twenty pounds, ſhall 
be no further charged than that value, 
then doubtleſſe ſo ſhall it be alſo in this 
caſe, for both be wrongfull adminiſtra - 
tions: onely this difference there is be- 
tweene them, that in one caſe the admi- 
niſtration is by a wrong perſon, and in 
the other caſe in a wrong manner. Nay, 


El. Oy. 167 the Lord Dyer doth not ſtick to call him, 


Cap.12 


4. Point. 


what acts of 
kis of force. 


who adminiſtreth wrongfully,or in undue 
manner, expreſſyan executor by wrong, in 


the caſe of Stocks againſt Porter, though | 


he were rightfully executor, becauſe he 
did diſpoſe or execute wrongfully. 


S tothe fourth, viz. what acts done 


tor of his own wrong, ſhall ſtand firme 


to him, or by him who is an execu- | 


and good, as done by or to the right exe- | 


cutor. 
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{ cutor, Fuppoſe, firft, that the deceaſed 


were indebted to him 201. who thus u- 


| ſurpeth executorſhip, whether may he 


pay himſelf or not? And this point was 
in debate in the Kings Bench betweene 


where it was ſtrongly objected, that not- 
wichſtanding the rightſul executor of 


| adminiſtracor might puniſh him, and re- 


cover againſt him for the goods which he 
ad miniſtreth; yet agother creditor ſuing 


him as executor generally, and ſo affir- 
mirg him to be (for there is no ſpecial! 
form of writ or declaration to diftinguifh 
an executor by wronp from a rightful ex- 
ecutor ) hee ftands as againſt him in the 
ſtate of a rightful executor, and therefore 
may firſt pay himſelf before he pay o- 
thers; and of that mind at the firſt were 
Fenner & Gaud), Juſtioes, yet did they ad- 
mit that this payment ſhould not ſtand 
good, as againſt the riꝑhtful executor or 
adminiſtrator. And Popham and Clinche 
held Rrongly that neither ſhould ir ſtand 
good againſt other creditors, for then e- 
very man would rufh upon the teſtators 
goods and be his own carver in paiment : 
And whereas it was ſaid at the bar, that 
the Lord Anderſon upon an evidence a; 

FR. S 2 Guild 


M. 40 41 A 
Coulter & one Ireland, executor of Hunt, Co. lib. 3. f 
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Guild-Hal had ruled it otherwiſe, Pepham 
at another day of debate of the ſaid caſe, 
related, that theL9. Anderſ. did deny that 
he ever ſo ruled, or was of that opinion ; 
& further informed that both he and Ju- 
ſtice Walmſey, Periam and Clark, Barons, 
did agree with Popham and Clinch in opi- 
nion. After which, ſuſtice Gawdy,as alſo 

Fenner, if I miftake not, changing their 
Opinions, and concurring with. the reſt, 
judgement was given accordingly, In 
the debate of this caſe, queſtion was made 
if ſuch anexecutor by wrong pay a debt 
to another creditor by ſpecialty, whether 
this ſhall not ſtand firm and good, ſince 
he ſtands liable to creditors ſo far as the 
goods by him adminiſtred doe amount , 
and it was agreed by the better opinion 
at leaſt, that this ſhould ſtand firm and 
good, ſoasifthe payment were out of 
his own goods, he might retain to himſelf 
in lieu thereof ſo much of the goods of 
the Teſtator; for here he doth not, as in 
the other caſe, advantage himſelf by his 
owne wrong. Yet that opinion allowing 
this paiment to credicors,muſt,as I think, 
be underſtood with this difference, vix. 
that this payment ſhall ſtand as againſt 
other creditors, but not as againſt the 
right 


receiving or having any goods or debts 
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right Executor or Adminiftrator , ſor 
then any ſtranger might uſurpe the office 
of executor and take from him that liber- 
ty and election to prefer which creditor 
he will in firſt payment; yea, might take 
from the executor power to pay himſelf 
before other, in caſe there were a debt due 
to him, which were very unreaſonable. 


Of addition and alteration by the ſtatute 


43 Elix. cap. 8. 
V Common law is, and willeth in 


the premiſes, Let us now ſee what alte- 
ration or addition a late ſtatute hath 
made. In the laſt Parliament of the late 
Qu. Elix. conſideration being had of 
ſubtil getting into mens hands goods of 
an inteftate by deed of gift, or letter of 
atturny from one of (mall or no ability, to 
whom ſach ſubtile contriver bath procu- 
red adminiſtration to be committed, and 
ſo himſelf would ftand free from the ſuit 
of Creditors, the Adminiftrator him- 
ſelfe either not being to be found, or not 
being of any value to ſatisfie creditors. It 
was therefore enacted that every perſon, 
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of any inteſtate, or any relesſe or diſ- 
charge of any debt or duty belonging to 
him upon any frand as aforeſaid, or 
without conſideration of or neere the 
alone (except in ſatisſaction of ſome 
jaſt, and principal debt to the value of 
the goods or debts due from the in- 
teftace ) ſhall be charged as Executor 
of his own wrong ſo far as the value of 
thoſe ds and debts amount; dedu- 
Aing all principall juſt debts to him due, 
and paymen's by him made, which a 
lawful executor ought to a paid. 
Here have wee a touch of all che parts 
-precedent, of at leaſt three of them. 

1. We have firſt a new executor by 
wrong, though intermedling under the 
title of an Adminiſtrator. 

2. We have a limit of the charge by 
him incurred ſutable to our former ex 
pre ſſion. | | 
3. Laſtly, we have to him an allowance 
of dedrs owing to himſelf or duely paid 
to others, which is more then we have 
conceived allowable to another Execu- 
© or by wrong. 


CHAP. 
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CHAP. XV. 


Of pleat by E xecutors, and which be beſt, 
which moſt prejudicial to them. 


Ince amidſt the Pleas pleaded by exe- 

cutors there is ſuch difference as that 
ſome induce one kind of jadgment, ſome 
another, ſome drawing more loſſe and 
burden upon Executors then others: Let 
us conſider of the differences, ſo as light 
may be taken to chooſe the ſafeſt or 
teſt for each cafe. - 


If an executor do utterly eſtrange him · piea; deny 


ſelf from the executorſhip ; ſaying that ing — 
21 HñH 6.19, 


he was never executor, nor ever admini - 
ſtred as executor for that muſt be added) 20 
then if the iſſue be taken upon the plea & 


have judgment to recover nor damages 
only, but even the debt it ſelf out of the 


the teſtators can be found to ſatisfie it. 
And this ſhal be thus not only where it is 
found that the defendant was made Exe- 
cutor by the wil & proved it, and ſo could 
not chuſe but know it, but even alſo * 
84 e 


2 B 4. f. 
it be found againſt him; the plaintiffs ſhal 15 Kras 


Lib. Intr. 
. $22, 338.13 
proper goods of the executor, if none of 1 6.33.34 


F. 264 The office of 
hehad never proved the Will whereof 
he was made executor, nor ever admini- 
ſtred by vertue thereof: yea though he 
did before the Ordinary refuſe to be ex- 
* ecutor of this will, or to intermedle with 
the execution thereof; yet if any other na- 

med executor with him did prove the 

Will, or did not refuſe to be executor, let 

ſuch other refuſer take heed of pleadi 

that plea. For truth is againſt the fir 

part of his plea, vi⁊. that he never was ex- 

ecutor; and ſo the verdict which muſt be 

veritatis dictum, muſt needs paſſe againſt 

him, and make bis own goods lyable as 

well to debt as damages. What if no o- 

ther were made executor but this onely 

who refuſed before the Ordinary, may he 

ſafely plead that he never was executor ? 

I thinke not,fince he ſo was executor be- 

OD fore his refuſal;that he might have relea- 
He ws - fed all debts due to the teſtator, and given 
as the Tella- à way all his goods, therefore I thinke he 
tor was” muſt plead ſpecially, ſhewing his refuſal, & 
not generally deny his being executor. 
Nay admit he never was once named , 

made or intended to be made executor, 

yet having pleadedthis plea,that he never 

was executor nor adminiftred as execu- 

tor, if it ſhall be found by verdict that 

1 | | he 
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he didiadminiſter or intermeddle as exe- , _ ... 
cutor, the ſame blow or burthen falleth did ic as. 
upon bim, for then the latter part of this Admingin. 
Plea is found untrue, yea the whole upon wig; yr fee 
the matter, for by this adminiſtring he t rec. 
became an executor of his own wrong, Co. lib.Iotr. 
and the denial of this executorſhip by 45 . 
wrong or uſurpation ſhal be as penal to 
him as the denial of a rightful executor- 
ſhip. The like Law where the executor _ 


pleades a releaſe made to himſelf, or a is. 


paiment of the debt or other performance 75 Fa 
of the condition made by himſelf. Nay pre, 
I find in this latter caſe the. judgment Rev 2nd 
entred generally againſt the deſendant, ? "we 
as againſt another, for his own debt, nat 
being executor. And the reaſon why the co lib. Iatr. 
Law makes theſe ſo penal to an executar 753 not | 
| is þ becauſe his Plea is not only falſe, nis teſtatoris 
but the falſhood thereof was wilſull,ſince g. Kg. __ 
it muſt of neceſſity be known to himſelf 22 theſe rea- 
to beſo. And laſtly, for that all theſe {75 for thi 
Pleas, if they had proved true, had beene 
perpetuall barrs, at leaſt againſt the de- 

fendant : the firſt indeed had not beene a 

barre againſt another being in truth exe- 

cutor or adminiſtrator. But if the executor 

had pleaded a releaſe made to his teſta- W 
tor, finding ſuch a one among his writings 

EN which 
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| which yet was either forged, or never 
poorer both ſcaled and delivered by the plain- 
Lib. imt. tiff as his deed; or if he plead paiment 


1 made by his Teſtator, neither of theſe 


E4.8 'Se: Pleas found againſt him ſhall cauſe the 


B — . . 1 
nk he « judgment to faſten upon his own goods: 


ok con- ſo if he denied the Bond or Bil, where- 


trarily re- 


ported 34 upon the Suit is grounded, to be the te- 


22 ſtatots deed. For in all theſe caſes the 
as was de- ; trath being nor knowne co him, he might 


feriedby honeſtly and reg ſonably conceive it to 


18. . de as het did plead. But what if hee 
the” Retori plead fully adminiſtred, and this b 

p y 4 | ce 
of Sick found again him, which reſted in his 
foi the owne: knowledge > ſhill not this falſe 
was "Plea expoſe his owne gnods in defect 


of his:Teſtators to the ſatisfaction of 


45 0 this debt ? no, it ſnal nor, fot that though 


this wete a falſe plea, and that within his 
own knowledg, yet was it not 2 perpe- 
tual bar, for if it had been fo found as 


was pleaded. yet aſſets coming after to 


the hand of the Executor / the plaintiffe 
ſhould then have relief and ſatisfaction 
out of theſe ſince accrued aſſets. If any 
ak how aſſets may after come, I wil give 
him two or three inſtances. Firſt, it may 
be by recovery of debts before withhol- 
den, or of damages for goods taken away, 
or 
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or by voluntary payment of a debt not 
before due, for that the time of pay ment 
was not come. Secondly, if the Teſta- 
tor having a Leaſe for twenty yeares, did 
demiſe the fame to I for the whole 
terme, if he fo long ſhonld live, if he 
were alive in time of the former verdict, 
but now is dead. the terme continuing, 
this is now Aﬀets which before was not, 
whritb it was but a poſſibility of a terme. 
Other inſtances might be given, but theſe 11%. Int. 
may ſoffiee. If the Executor pleaded 148. 145. 
that tke Teſtater ſtood be und in ſuch a ouch he 
ſtatute, or that there was ſuch a judgment judg wee 
againſt him oi debt to ihe King beyond ibm nd 
the fatis faction whereof the goods. would no. verment 
not reach: This is in effect a fully admi- Stb co. 
fired, though ſpecial, and not general, vin. 

and the Law is alike (48 L take it) in aJl r. e 
theſe caſes as to the not making 


of the 11H45. 
Executors goods lyable, - But in all theſe 3 
caſes though the debt ſhal not be adjudg- awarded for 
ed upon the Executor one goods, yet — 
the damages ſhall, in default of the Exe- 
cmors goods to ſatisfie them. And in 
chef cafes it is not material whether. the 
judgment paſſed upon trial or demurxer. 
Nay if the defendant Executor plead no 
plea , but confeſle the action generally, 

. 
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> Buthe may. or be condemned 'by Non ſum informa- 

T chin for- f, the judgement is li ſame,viz.to re- 

3 cod hedebt onely out of the Teſtators 

the judge- goods, and the damages of the'Execu- 
parea.th tors goods! in default of the Teſtators : 

when more what if the Executor defendant, confefle 

Anescome that he have aſſets to the value of part 

hare more. OF the debt, not! of the whole? there 

1 12. fo ſo much as is confeſſed the plantiffe 

ray, and have judgement preſently 

with damages, and may maintain for 

the reſidde of ede that the defendant 

aaulſe Rath aſſets for che reſt, and ſo goe to 

$i 4 'tridl;as appears botti by the Printed book 

| ties, & another manuſcript which I 

Baye, But whar if this trial paſſe againſt 

the plantiffes Shall he then have an aditi- 

nul judgment for damages in reſpect of 
the former ↄ I think he ſhall have — 

| Whichtö monly run, with or in the name 

of damages. but withour a writ to enquire 

, Saag none being found by verdicts, 

the Court dotb not uſually adjudge da- 

mages yet in the book of Entries I find 

68. Sd damages aſſeſſed by che Court upon 

a confeſſiõ in a writ of Rat ionab. part. bono- 

rum Againſt Exe. & this hath much affini- 

ty wiel che action of debt; Vea. in the ve- 

ry action of debt where the Jurors for 

miſcar- 


ay BX RBC TOR. a 


miſcarriage- after their departure from 
the Barre were fined, I finde that the M. 28. H. 8 
plaintiffe renouncing the aſſeſſement of Nb. Ifta. 
damages by them made, and praying the 325.4. 
Court to aſſeſſe the ſame, it was done ac- 
cordingly: but this was a ſpecial caſe. 
Whereas we before ſhew:d that an Ex- 

ecutor denying his Executorſhip, ſhall if 
it be found againſt him, pay tbe debt of 
his owne goods for his falſe plea; 
This thexeabout occurteth to be added, 
viz, that that is only where the immedi- 
ate èxecutorſhip of the defendant is de- 
nied. For if B be made executor by A, & 
B dying makes C his executor ; now if C 
be ſued for the debt of A as executor of B 
executor of A, and he denieth that B was 
executor of A, which by conſequence is a 
denial of his being now executor of A, 
yet if this fall out in trial againſt him, he 
ſhall not in his own goods ſtand liable to 
this debt; becauſe it is poſſible that he 
might not know to whom his teſtator 
was executor. So if A made B. C. and D Ses lib. lat. 
his executors, and Eis ſued as executor of * 0 
D the ſurviving executor of A, if Edeny 
that D his teſtator ſurvived B and C, by 
conſequence whereof he denieth the 
truth, vid. that the executorſhip of A is 

| de- 
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devolved to him, yet ſhall not this found 
aga inſt him, charge his one goods, for 
he might be ignorant of this point in 
fat, viz. whether B, C, or D lived 
longeſt. And here he deonfed not his own 
immediate Executorſhip, but a mediate 
or more remote Executorſhip; and ſo 
I think is the Law where C being ſued 
as Executor of B, Executor of A; he 
pleads that A by a latter teſtament made 
himfelfe Executor which is found againſt 
trim, fo as here he falſly pleaded, and 
pretended himſelfe to be the immediate 
Executor of A, and fo denied the me- 
diate Executorſhip, viz. of B, o A and 
of bim to B, Yet Quere of this, fot why 
ſhould not as well his falſe making him- 
ſelfe an Executor immediate to the in- 
debted Teſtator charge his owne goods, 
as well as his fal ſe denying of that Exe- 
cutorſhip; ſince both pleas tend to the 
overthrow of the plantiffes action, and 
each equally refted in the defendants 
knowledg ? But this difference is between 
them apparent, viz, that the denyal 
of Executorſhip, if true, is an utter, and 
perp=tual Bar to the plantiffe, as againſt 
him ſo pleading; but the affirming of an 
immediate Executorſhip, where he 2 
ue 


an ExycUuTOR. 
ſued as Executor mediate, doth not ſo, 
if true, but directs the plant fe to a bet- 
ter Writ or action, viz. againſt him as 
immediate Executor to the indebted 
Teftator. 
Where we bave before touched upon J. 
the coming of Aſſets futarely to; Execu- | 
tors, 1 thinke it is not amiſſe to conſider [! 
a little the forme and frame uſual in pleas 
of fully adminiftred, which thus ruane , 
Viz, Quad die impetr. & plene admini- Lib. Int 151. 
ſtravit cmnia bona & catalla que fuerunt 
pred. S. temp mortis ſua, & n:hil hab. de 
bonis, &c. quæ fuer, præd. S. temp. mor- 
tis, & c. | 
Thus tying his denyal upon the things 7H 4. 39 
which were the Teftators at the time of e 
his death; What if chen the Executor good ,per 
have at the time of this plea pleaded — 
goods, which were not the Teſtators at have fiice 
his death, but ſince accrued, as before“ 
is ſhewed, or perbapsa Leaſe for yeares 
ſold by the Teſtator upon condition to 
be void, if five . pounds not paid 
at ſuch a day, which hapning after the 
Teſtators death and default made, the 
terme returneth; Or if the Executor 
by a Writ of error reverſe a judgement 
given againſt bis Teftator for two 5 
re 


| 
1 
| 


Lb. Tatra. 
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dred pounds, and ſo is reftored thereun- 
to: May the plantiffe now reply gene- 
rally that he hath Aſſets which were the 
Teftacors at the time of his death? How 
can the Jury ſo finde, when the truth is 
not ſo? Surely this caſe is not common, 
nor can I ſhew a preſident of a ſpecial 
plea therein. But in reaſon me thinks it 
ſhould be ſpecially and not generally 
pleaded and ſet forth in the replication. 
And in caſe where one ſued as Executor, 
denieth that he was ever Executor or ad- 
miniftred as Executor ; 1 find ſometimes 
the replication general, that he did ad- 
miniſter without ſhewing wherein or 
how; and ſometimes ſpecial , ſhewing 
what thing was adminiſtred and where. 
Here note, that the Executor defendant 
denying (as he muſt) two things, v:x. 
1. That he never was Executor; 2. That 
he never adminiftred as Executor , the 
plaintiff in his replication is tied to main- 
taine but the one of them as the truth of 
the caſe is; that is, if in truth the defen- 
dant were made Executor, but never did 
adminiſter : now it muſt be replied that 
he was made Executor at ſuch a place, 
without ſpeaking any thing of his ad- 
miniſtring. On the other fide, if he N 
Age 
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n adminifter, but were not made executor , 
then only the adminiftring is to be repli- 


273 


So done Co. 


ed; but if it ſhall be found that the defen- li. Intr. 


dant had adminiſtration to him commit- 
ted, and ſo adminiſtred by vertue thereof, 
then is the verdict to paſſe for the de- 
fendant, for this is no adminiftting as ex- 
ecutor, and upon a general denial there- 
of this may be given in evidence, as the 
Lord Dyer reports to have been reſol- 
ved. But if the plaintiff do in his replica- 
tion maintaine both the points, ſnall this 
make his plea double? Me thinkes it 
ſhould, yet I find it ſo replied, and no ex- 
ception taken for the doubleneſſe. Ty. 17. 
H. 8. Rot. 28. 
A ſole woman being executor, maketh 
a deed of gift of the teſtators goods in 
truſt, dut continueth poſſeſſion of them, 
and marrieth 7 $, who alſo hath poſſeſſi- 
on of the goods, and in an action of debt 
by a creditor fully adminiſtred is pleaded: 
now upon evidence the verdict ſhal paſſe 
fo: the plaintiff ; for this alienation be- 
ing, fraudulent was void as to all credi- 
tors, and ſo as to the plaintiff the goods 
continued the teſtators, and ſo aſſets in 
the defendants hands, as was held in the 
Kings Bench, If fully adminiſtred bee 
T pleaded 
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Mich. 13 * 
14 El. Dy. 
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Tr. 37. Eliz. 


ken where the defend 
ver Fins for part, but not ſufficient for all, and ſo i 
46 H 3E 9 it is found, yet ſhall not judgment be gi- Z 
een rug ven for the whole, but for part preſently, | 
2a. hat with a further award, that when more 

gre ſhell gome to the executors hand, the 
che whole, plaintiffe ſhal then have further judge- 
bur executt- ment for the reſt, ſo as that filſe Ta ; 


on onl y tor 


| ant bath aſſets 


ſo moch, and doth him no prejudice, but makes him in | 


. 


70r che 4% 3s good ſtate (the charges of trial excep- 
when more ted Jas if he had confeſſed himſelf to have 
aſs. part. And I think the plaintiffe upon that 
confeſſion of part, may pray the like 
judgment, without maintaining that the 
defendant hath ſufficient for the reſt; for 

if that be not true, why ſhould he be put 

to the charge of a trial by Jury? yea, 

Sec, Cooke Sir Edw. Cooke at the Bar, Tr. 36 Clix. 
1.8. fol.134 ſaid, that where fully adminiſtred is plea- 
ded,the plaintiffe is not tied to maintain 

the contrary , but may preſently pray | 

and have judgment to recover it when 

aſſets ſnall futurely come to the defen- 

dents hands, which was denied by ſome; 

but truely me thinks the Law ſhould be 

as he ſaid, as wel as in the former caſe , 

| where for the part which the defendant 
| bad not affets to pay, it ſo was done upon 
b verdict fo finding. But there, as I con- 
| ceive 
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| ceive,it was not a 
an award that he — have judgment 


bave a Fei. fac. againſt the defendant, to 
ſhew cauſe not why hee ſhould not have 
execution, but why he ſhould not have 
Z judgment, as I takit;yea,where it is found 
for the defendant, that he hath fully ad- 


t judgment, bug 


futurely ; ſo as after when aſſets come to 
the defendants hands, the plaintiffe muft 


miniſtred, yet was it held by all the Juſti- 

ces, 33 H. 6. 23, 24. and by Priſot 34 H. 

6.24. that when aſſets after come to his 

hands, the plaintiffe ſhall have a Scire 

facias to have ſatis faction out of them: 

but there Markham, Telverton, and For- 

teſcu were of contrary opinion, and ſo 

was the whole Court, 4 Hen. 6. fo. . And it 

ſtands with great reaſon, that whereupon | 
a verdict fully found againſt the plain- 5 :9H. c 
tiff, judgment is given Quod nibil capiat foi, See 
per bre ve, there he cannot have. any writ judgment 


to execute the judgment for him, but is . 


put to a new action of debt; yet where it 151. b. 

is found that the defendant hath aſſets for 

dirt of the debt, but not ſufficient for the 

whole; there it is very congruous that 

the plaintiff have preſently judgment for 

art, & after when more cometh, then by 805. B. 4. fe 
Ceire fac. againſt the defendant, obtaine 


T 2 judg- 
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; judgment and execution for.the reſt ; for | 
here both verdi& and judgment were for 
the plaintiff againſt the defendant, whoſe 
plea, that he had no goods, was falſe,and 
- ſo found by the Jury. And this difference 
was ftrongly avowed by Serjeant Han- 
ham, Mich.33,34 Eliz, and after appro- | 
ved by Fenner fuſt. 36 Eliz. none con- 
I: is 21-46 tradicting it: yet a book was cited, that 
: the plaintiffe recovering ſo. much as was 
found in the executors hands, ſhould bee 
amerced for the reſidue , which Popham 

Chief Juſtice denied to be law. 
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CHAP. XVI. 


Where judgment ſhall be againſt the execu- 
tors own goods, though no plea of the de- 
fendant nor vaſtation do ſo occaſion: and 
of the ſeverall manners of judgment in 
ſeveral caſes. 


Ow by waſting, called by us com- 

monly, a Deva#tavit, an executor 

may draw downe the execution upon his 
owe goods, hath formerly been hand- 

led and diſcourſed of, as alſo what * ; 
0 
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of pleas doe make the executors owne 
goods liable to the debt, and what not. 
Now let us ſee where without miſ-admi- 
ſtring or miſpleading, yet the nature of 
the action ſhall lay the whole debt or 
thing recovered upon the executors own 
goods. And this we ſhal find in ſome few 
caſes; t. Where an executor is ſued for 
rent behind after his teſtatots death, upon 
a leaſe for years, made to the teſtator, and 
by him left to his executor. Here it ſhall 
be adjudged and levied upon his owne 
goods, for that ſo much of the profits as 
the rent amounted to ſhall be accounted 
as his owne goods,and not his teftators, 
therefore is he to be ſued as well in the 
Debet as in the Detinet, where in other 
caſes he is not, but in the Detinet onely, 

being ſued as executor. So if any thing de- 
livered to,or detaind by his teftator come 
to his hands, and he till detains the ſame 
after the demand, and be thereupon ſued 
in an action of detinue; for this is his 
owne act: Nor in this caſe need he to bee 
named as executor, for he ſhal not anſwer 
damages for his teſtators detaining. So 
if he aſſume to pay of his teſtators, ha- 
ving aſſets, and be ſued upon this Aſſump. 
the which debt is to be recovered in dama- 
= T 3 ges, 
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ges, and that upon or out of theexecu- 


tors own goods; yet is this action and 
the aſſumption which is the ground ther- 


his having aſſets; for if either he had not 

been executor, or if he had not aſſets 

iris fol At the time of the promiſe , it had beene 
Tis Nudum pactum, & would not have bound 
him, nor given good cauſe of ſuit. Nay, to 

goe further, in the caſe of aſſumption by 

the teſtator, and ſuit apainſt the executor 
thereupon, we find the Judgment in M. 


Norwoods executor generally, as if he had not been 


l., fſtators goods; yet there the very debt it 


i * 


ſelfe is included in the damages. But 


ſhould be levied of the teſtators goods, if 
ſo much in value of them were in the de- 
fendants hands; and if not, then the coſts 


® 5 KN 
- » N * — = mo * 4 , * 1 
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this ſurely is the righter and more juſt 
way , for there is no reaſon;that upon a 


4 


ould caſt the whole debt upon the back 


5 and fiate of the executor. But perhaps the 


of, founded in the Executorſhip , and 


Reade ang Plowdent Commentary given againſt the 1 | 


8 üb datt an executor, not fixing R — N 


contrarily was it after in the ſeventh year 
of the late King, viz. Judgment given, 
that as well the damages as the coſts | 


only of the goods of the executor, And 


omiſe more then upon à bond, the Law FW 


| 


v 


two. | 
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two judgments may be reconciled thus, 

the latter was given upon a verdict, Non 

aſſumpſit being the iſſue, and there the 

Jury aſſeſſed damages in certaine, vix. 

253 pounds with the coſts. So as here 

the judgment was compleat and full . 

to recover the ſaid ſum; but in the other 

caſe the judgment was had upon a demur- 

rer, ſo as the damages not being knowne, 

it was generally that the plaintiffe 

ſhould recover his dammages againſt 

the defendant. Sed quia neſcitur que 

damna & c. becauſe it appeareth not to 

the Court what the damages were, there- 

fore a writ was awarded to enquire of da- 

mages, upon the return whereof executed 

the judgment was fully and compleatly to 

be given of a ſumme in certaine , which 

ſecond jadgment it appears not by the 

book in what manner it was entred, and 
therefore might perhaps be then agreea- 

ble with the other. And that the ſaid firſt 
judgment before damages enquired of, is of 
not a plenary and full judgment, but pg 3 t. 
an award of judgment, bath been divers in cem. 
times reſolved, and that therefore any b 
defect and inſufficiency in the declaration 

may bee ſhewed time enough aſter the 

firſt, & before the ſecond judgment. Yea, 
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if the plaintiffe die before the ſecond 
judgment, though after the firſt, the acti- 
on falleth to the ground: So if the de- 
fendant die: otherwiſe of death after full 
judgment. But this notwithſtandinꝑ, and 
howſoever it there were done upon the 
ſecond judgment, me thinks it were righ- 
ter and fitter, that the firft judgment 
ſhould expreſſe that the damages ſhould 
be had and levied out of the teſtators 
goods, for whom and in whoſe right the 
Executor is ſued. 

Another caſe there is wherein the judg- 
© for rent Ment muſt be, as it ſeemes, againſt the exe- 
behind fince cutors one goods, vix. in an action of 
the relt# covenant for a breach of covenant ſince 
Co.1.5.to.3: the teſtators death; for ſo was it held 
che geber as both by all the Judges of Common Pleas, 
for his owne except the Lord Dier, and by the protho- 
. notaries in the late Queens time, where 

the caſe was of an houſe upon the leaſe, 
negligently burned in the executors time, 
for which damages only were to be re- 
covered. And ſometimes where the exe- 


| cutor himſelf is ſo to bear the burthen, I 
Lib. Intra. 


329 a. Sb. find the Judgment entred , that the ſum 
Decerris & recovered (hall be levied of the lands and 
goods of the Executor. 


catallis, &c. 
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CHAP. XVII. 
Of women covert E ætentori. 


1 being two kind of perſons who 
have ſome diſability upon them, vix. 
Feme coverts, or married women, 
and infants ; touching whom we find in 
many places queſtion and diſceptation in 
our bookes: we will cenfider of them by 
themſelves, or apart from others, yet not 
joyning them together neither, but each 
by himſelf ſeparately. 

Firſt, therefore of Feme coverts, 
touching whom we will conſider theſe 
three things : 

Firſt, whether they may make Wills 
and Executors, with or without their 
husbands aſſent, and how, whereof, and in 
what caſes, 

Secondly, whether they may be made 
Executors without their Husbands aſ- 
ſenr, or how their Husbands may hin- 
der it. 

Thirdly, what acts in execution of the 
executorſhip they may do without _ 
Huſ- 
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husbands, or their husbands without 
them. : 

S#. 1. A woman married, or feme covert, we 

| know is Sab pote ſtate viri, cui in vita con- 
tradicere non poteſt, as ſaith the writ gi- 
ven by the Law to the wife for recovery 
of her Land after her husbands death, 
being aliened by him. Therefore it is 

1 that Judges, when a woman is to ac- 

a examine. knowledge a fine of any Land, do exa- 

1 * mine her apart from her husband, to 
know whether ſhe be willing, or come 
to doe it by the compulſion of her hus - 
band: It is therefore hard for her to have 
freedome of will, and conſequently free- 

Debts er · dom to make a will.Beſides,all her move- 
99 ables or goods perſonal, which ſhe had 
perly good. at the time of her marriage, otherwiſe 
than as executrix or adminiſtratrix, are 
by the Law totally deveſted out of her, 

and ſetled in the husband as fully, 5% 

facto upon the very marriage, as any o- 

ther that were his own before: Of 

theſe therefore ſhe can make no diſpo- 
ſition, no more then of other her hus- 

bands goods. But in caſe ſne doe by Will 
bequeath them, although the Will and 

x Fic. Eift be void, yet if the husband, as the 

Uri 24. Caſe was in the time of Edward the ” 

con 
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cond, doe after his wives death conſent 
to this her will and gift, by delivering 
of the goods bequeathed after her death, 
or aſſenting that the legatee take them 
by vertue of ſuch will and gift; this a- 
mounteth to a new gift by the husband. 
If a woman have a Leaſe, an eſtate by 
extent, a wardſhip, the next avoidance 
of a Church, or other chattel real; theſe 
are not deveſted out of her into her hus- 
band by marriage , but in caſe ſhe over. 
live him, they continue to her as before; 
no alienation or alteration having been 
made by the husband , who had power 
to diſpoſe of them by gift in his lifetime, 
though not by his will; yet ſuch a wo- 
man in her husbands life-time could nor, 
of or for theſe things, without her hus- 
bands aſſent, make an Executor or Will, 
but ſhe dying before him, they would, 
by the operation of Law, accrue to him. 
And here then obſerve a caſe, though 
not frequent, yet full of miſchiefe when 


it bappens : Suppoſ 


| e that a woman in- 
debted a thouſand pounds, and having 
Leaſes and moveable goods to the value 
of three thouſand or foure thouſand 
pounds, marrieth with IS. and then 
dieth before the debt be recovered a- 
gainſt 
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gainſt her: in this caſe the husband ſhall 
have and goe away with all this value-of 
his wife, and is not in Law lyable to pay 
one penny of her debts , becauſe he is 
During her neither her Executor nor adminiſtrator: 
life his, but What the Chancery could doe, or rather 
not alter. what the Lord Chancellor or Lord Keep- 

er would doe in this caſe, I will not cake 
upon me to ſay or determine. Another 
ſort or kinde of goods, or rather intereſts 
a woman may have, vid. debts or things 


Laut che huſ- in action, which as the former are not 


— 1 deveſted out of her by marriage; into her 


or releaſe husband, nor yet can ſhe thereof make 


hen. an Executor without her husbands aſſent, 
although they be one degtee farther from 
the husband, then the ſaid chattels realls, 
for that though the husband doe overlive 
the wife, he ſhall not be intitled to 
12 H. Ca them as to the former: But if his wife 


The hu. : 
band wa; make him Exeeutor, as ſhe may, or if 


ſued in Spi- after het death he take adminiſtration of 


rit. Cour c a5 4 . . 
execuror co her goods, then as he is thereby intitled 


Ris wit. to them, ſo is he liable alſo to pay her 
* Et 0 

to former debts out of the ſame, when he ſhall 
hasband & have received them. 


father, 
8 Laſtly, Dito, that a woman covert 


is executrix ta ſome other perſon, and in 


that right hath good; moveable ; theſe 
- are 
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are not deveſted out of her, becauſe ſhe 
bath them not meerely to her own uſe, 
but as repreſenting the perſon of ano- 
ther : But whether then may ſhe with- 
out her husbands licence or aſſent in re- 
ſpect of her being an Executor. and for 
continuation of this Executorſhip, make 
Executors , and conſequently a Will or 
not > Hereabout hath been much di- 
verſity of opinion: Some bookes ge- 
nerally ſpeake that the wife may make 
an Executor, but ſpeake nothing of the 
husbands aſſent , whether neceſſary or 
not, Elſe-where we finde it mentioned , 
that if the husband after the wives death 
countermand ( ſome books falſe printed 
ſay command) the proving of his wives 


will, then it loſeth all force, or becometh 34 H8. s. 


void and of no value : but in this caſe 
is no mention in what ſtate this wife 
ſtood, viz whether ſhe were Executor or 
not, no not ſo much as whether ſhe had 
any thing in action, or chattel real or 
not, ſo as nothing in particularity can be 


grounded upon that caſe. But there are vavavr 


expreſs opinions that the husbands aſſent 
is abſolutely neceſſary even in this caſe, 
ſo as without it the wives making an Ex- 
ecutor ſhall be meerely void, and conſe- 
TH. quently, 
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gently, he to whom ſhe was Executor, 
all now by her death be dead inteſtate. 

And of this opinion was Babingten, chief 
Juſtice in the beginning of Hewry the 
ſixt his time: Let contrary hereunto 
was the opinion of Fineux chief Juſtice 
in the time of King Hemy the ſeventh, 
viz,, that where the wife is an Executor 
ſhe may alſo make a Will and an Execu- 
tor without any conſent or aſſent of her 
husband. And to this opinion doth Ma- 
ſter Perkins, after conſideration of the 
books on both ſides, incline. But ſome 
will ſay, that ſince all this, in the late 
Queen:s time this hath been contrarily 
reſtolved, viz. inthe caſe between An- 
drew Or ett plaintiffe, and Vaderhill and 
Ap/eby deſendants, in the end of which 
Caſe, it is in expreſſe termes ſaid to have 
been then reſolved, that a Feme Co- 
ver: or married woman, could not make 
an Executor without the conſent of her 
husband. To this I anſwer, that this 
Caſe is to be conftrued with relation 
Ad materiam ſubjettam, viz. to the 
matter, and point in queſtion, and un- 
der conſideration; which was that ſtate 
of a woman whereof we have before ſpo- 
ken, vis. one having things in * 
edrs 
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debts or duties to her belonging, as there 
in particular it was arrerages of rent due 
to the woman before marriage. As for 
the point of a woman Executor to ano- 
ther perſon, it was never in that Caſe 
under diſceptation, no nor once menti- 
oned in the debate or arguments there- 
upon. No conſidering the very form, 
and phraſe of judgments at the common 
Law, which are thus, viz. Ideo conſi- 
deratum eſt per ¶ uriam, &c. not Adju- 
dicatum eft, that is, it is confidered by 
the Court, not in expreſſe termes, that 
it isadjudged : This I ſay well obſerved 
(as to me- it ſeemes very remarkable ) 
gives us to know,that no more is adjudg- 
ed then is conſidered of, the judgement 
being contained, and claſped up in the 
word Confideratarm eſt. Wherefore ſince 
in Ognelis Caſe, the point of a woman 
coverts ability in Caſe where ſhe is an 
Executor , to make a Will and Execu- 
tor, hath not been conſidered of, (the 
eyes, tongues, nor thoughts of the Judg- 
es, being not once ſet upon it;) It can- 
not be, that chat point is there reſolved 
or adjudged. Beſides, even in a few 
words enpreſſing, as to me it ſeemes , the 
reaſon of that reſolution, it appeares 
not 
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not to have been the intent of the Judg- 
es, that the ſame ſhould reach or ex- 
tend to this Caſe, of a woman covert 
Executor: for it is added ( as the rea- 
ſon of the judgement in my conceiving) 
that the adminiſtration of the wives 
goods doth of right belong to the hus- 
band, which amounts to this in my un- 
der ſtanding, viz. that where the wives 
making of a Will, and conſequently of 
an Executor, may be prejudicial to her 
husband, and prevent him of ſome bene- 
fit or advantage, or tend to his loſſe, 
and diſadvantage, there it ſhall not be 
available or effedtual without his aſſent; 
and therefore not in the Cafe of her, 
who having debts or duties to her due, 
would by making another to be her Ex- 
ecutor, exclude or preclude her husband 
from that benefic, which to him ſhould 
pertaine as adminiftrator of her goods. 
Now as for the goods, debts or credit to 
her as Executor to ſome. other pertai. 
ning, no benefit could redound to the hus- 
band by having ſuch adminiſtration of 
his wives goods, for thoſe ſhould goe, 
and be to the next of kinne of the wives 
Teſtator, taking adminiftration De boni⸗ 
non aaminiſtratis of him, if ſhe have no 


Executor, and therefore her making 
Executor as touching theſe, brings no 
hurt or prejudice to her husband, and fo 
is out of the reaſon of Ognell. Cale. Since 
then it is ſo, and ſince the Law favour- 
eth wills, and it was by implication part 
of his will who made her Executor, that 
ſhee ſhould have power to continue his 
Executorſhip by making another to ſuc- 
ceed therein after her deceaſe, for perfor- 
mance of his will; why ſhould the Law 
give to the Husband who can receive no 
prejudice thereby, power to give impe- 
diment thereunto? for Fruſtra eſt inu- 
tilis potentia, even reaſon it ſelf frames 
and awards againſt him in this Caſe a 
Luare impedit, or rather, a Non impedit, 
as to me it ſeemes. Wherefore to con- 
clude, I tak e it that the opinion of Fineux 
is good Law in that point of a femme co- 
vert Executor, though not in the other 
point, where ſhe only hath dets; or things 
in action to her ſelf due; for therein the 
ſaid reſolution in Og»els Caſe, grounded 
upon good reaſon, gives me ſatis faction to 
differ from Fin. who wakiop no difference 
between the caſes, held the husbandsaſſent 
. needleſs in both, Poſito then, that the 
wife of 15 Yong, ebts due to her * 

* 
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and being alſo Executrix to I D, makes 
without her husbands aſſent, IN her 
rxecutor, and dieth; what ſhall we now 
lay ? ſhall we ſay, that as touching the 
0ods and credits, or things in action to 
Re as Executrix of I D pertaining, this 
will ſtands good, and I IV as her executor 
raay prove it contrary to her husbands 
will; and that as to the credits to her 
ſelfe in her owne right pertaining, the 
will is void, and thereof her husband 
may take adminiſtration ? Shal ſhe die 
both teſtate and inteſtate ; with a will, 
and without a will > ſhall ſhe have both 
an executor and adminiftrator? why not, 
to ſeveral purpoſes, as wel as where an 
executor is made onely for one particu- 
lar thing or one place; the teſtator may 
elſewhere die inteſtate: And ſo where 
the executorſhip is divided, as before is 
ſnewed, and one to whom part is com- 
mitted will prove the will, but the other 
to whom other part ofthe executorſhip is 
committed, wil not take it upon him: here 
muſt needs be a dying for part teſtate, 
and for part inteſtate. | 

As for the ſecond point, v;z. wives or 
women coverts being madeexecutors,and 
ſo haviog the office of executorſhip put 
| Ss 
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upon them againſt their husbands will, .; Ed. 1. 
there hath alſo been diverſity of opini- Fier are 
ons. In the time of King Edw. 1. Brab. ''* 
Juſtice ſaith he may be executor without 
ber husband, and the adminiſtration ſhall 
be delivered to her only. And I think he 
meant that this mighe be without the 
conſent of her husband, or whether hee 
would or not; for it is ſaid in the 
time of King Henry the ſeventh to bee: H. 7.15.6; 
the Law ſpiritual: and indeed in Courts 
ſpiritual no difference is made betweene 
women married and unmarried, for 
ought I can find. There a wife ſueth , 
and is ſued alone without her husband; 
he ents ＋ T6 is intermedled 
withall touching the things pertaining 
to his wife, "Boe at the den Las 
it is otherwiſe; and there, as Bryan chief 
Juſtice ſaith , a wife without the aſſent * l. 7.1 
of her husband cannot be executor, hee 
meaning thereby, that the husband may 
Oppoſe and hinder it: for ſach a one 
may be named Executor in and by a Wil 
without the knowledge of her husband : 
let us then ſee how after the death of the 
teftator,the husband can hinder her pro- 
ving the Wil or intermedling to admini- 
ter, ace it may be a matter both of much 
ET U2 trouble 
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trouble and danger to him, to have the 
executorſhip faſten upon his wife, and 
conſequently upon himſelf. On the o- 
ther ſide, it may be a benefit and advan. 
tage to the husband, and therefore we wil 
alſo conſider whether the husband may 
(though his wife would refuſe) aſſume 
the executorſhip, and faſten it upon her 
The teſtator therefore being dead, & fame 
or common bruit carrying it to the Or- 
dinary, that the wife of J is made execu- 
trix; if ſhe come not in gratis, or volur 
tarily to prove the Wil, Proceſs or a ci 
tation is to be ſent out of the ſpiritua 
Court againſt her, to enforce her coming 
in to take on her the executorſhip. Shee 
coming, may cleerly, as wel as any othe 
perſon (eſpecially if her husband concut 
with her therein) refuſe this office, tru 
and charge, ſo as if there be no other ex 
cutor named, the Ordinary muſt commi 
the adminiſtration : If ſhee ſhould nc 
come and appeare, ſhe. ſhould bee ex 
communicate, as] take it, notwithſtan 
ing any allegation or intimation by he 
busband of his unwillingneſſe to hay 
her take upon her the executorſhip. Bu 
ſuppoſe ſhe doth come into Court, any 
offers her ſelfe ready to take the 75 
| COran! 
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corlhip 77755 her, and on the other ſide 
her Husband expreſſeth bis diſ-aſſenc 
thereunto, 'praying that ſhee may not 
have the execution of tie Wil to her com- 


mitted: what wil then be done > This I 


confeſs pertains to another learniug, and 
not to that of our poſſeſſion: but foraſ- 
much as I find that in the Courts ſpiritu- 
al a wife ſtands in the ſame plight & ſtate 
as a woman ſole, the husband not inter- 
medled withal in the affairs of the wife; 
therfore do I conceive that in that Court 
the husbands refuſal wil not be of forte 
to hinder the committing of the executor- 
ſhip to the wife not refuſing , at leaſt if 
there come not a prohibition to ſtay the 
Spiritual Courts fach proceeding :- but 
whether a prohibition be in ſuch à caſe 
to be granted or not, as I find no reſolu- 


tion in my books, ſo wil I not take upon 


me to reſolve. This ſtands cleere in the 


rules of the Law of ng. that the wife is ; Uu 4. 3: 
under the busbands power , and cannot; . 9 5 
contradict him in pleading and doing o- 


ther acts even touching her owne Free- 


hold: nay ſhe cannot ta ke lands nor goods ,, 1, ., 


by gift or conveyance, without her hus- 

bands aſſent, as the law hath been, and for 

ought I know, is taken. But if once the 
nenn Wilt 


293 


294 
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The plex is hy»bands minde, wil (as a 
that the 
Femme did 
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Will be proved, and the cxecution there- 
of committed to the wife, though againſt 
her husbands mind and conſent, I think 
it will ſtand firme; and the husband and 
wife being after ſued,cannot ſay, that ſhe 
was never executrix: and I doubt whe- 
ther the wife adminiftring without the 
husbands privity and aſſent, although 
the Will be not proved, do not conclude 
her husband as well as her ſelfe, from ſay- 
ing after in any ſuit againſt them, that 
ſhee neither was Executor, nor did ever 
adminiſter as Executor. Yet perhaps this 
adminiſtration by the wife againſt her 
Fart im) be as 

ſee how Brian: 


a void act, elſe cannot 


dr did not Opinion before cited, viz, that the wiſe 


adminiſter , | 4 
Aicha hall not be 
aking of Aga 


e hus- 
band. 


33 H6.31 


an-executor, without or 
f againſt her hasbands mind, can be law. 
On the other ſide, if the husband of a wo- 
man, named executor, would have his 
wife to take upon her the execution of the 
Mil, and to prove the ſame , but ſhe will 
not aſſent thereunto ( wiſhing e 


that gain and benefit rather to ſome of 


Thchusband her kindred by a way of adminiſtration, 


may ad mi- 

niſter and 
rove the 

will for h 


wiſe. 
_ 


wel with their huzbands 


then to her own husband by her execu- 
torſhip, as ſometimes wives accord not | 
) in this caſe I 
| think 
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think the Court ſpiritual wil not faſten 
the executorſhip upon the wife againſt 
her wil. But dato, that the husband, though 
the Wil be not proved, doth adminiſter as 
in the wives right, but againſt her minde 
and wil, ſnal ſne be now hereby bound & 
concluded, ſo as after ſhe cannot decline 
or avoid the executorſhip; and ſurely I 
thiok,that during her husbands life, ſhee 
ſtands concluded at the common law, for 
that there ſhe ſhal not be, nor can be ſued 
alone as executor , and then being ſued 
with him ſhee muſt joyne in plea with 
him, viz. that ſhe neither was executor, 
nor adminiſtred as executor , and then 
this act of her husbands given in evidence 
wil, as I take it, cauſe that the verdict be 
found againft her: not ſo after her huſ- 
bands death : then ſhee may refuſe as the 
Lord Dyer faith, and citeth, as reſolved, _. pres 
Theſe things I thought good to offer to 166 b. where 
conſideration, and ſo leave them without s; 
reſolution. Difference perhaps may be, Nota per 
where a woman ſo made executor taketh l. 

an hushand after the teftators death, be- 

fore either proving or refuſing to prove 

the Wil,and where ſhe is made executor 

during the coverture,as there in caſe of a 
deſcent of her land to the heir of a diſſea- 

14 ſor; 
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ſor; for when there is upon her ſuch a 
ſtate of election, ſne marrying before r 
reſolution or determination , doth u 
the matter deliver it into the husban 
hands: not ſo where it firſt findeth 486 
faleth upon her in the ſtate of coverture: 
if the husband were indebted to the Te- 
ſtator, this makin of the wife executor is 
as I take it, a releaſe in law, as wel as if ſhe 
were the debtor, but if after the teftators 
death ſhe do marry ſuch a debtor, it is a 
devaſtation, | 
| The third Point. 
70 g the e or execution of 
the Office of an executor by a Femme co- 
vert and her husband. 
V E wil now come to admit the ex- 
4 ecution of the wil aſſumed by 
concurrent conſent of husband and wife, 
and the wil proved with both their liking 
in the wives name;and examine what acts 
the wife of her ſelfe ! is able to do, and 
what her husband without her. 
It hath been conceived by many of old, 
& by ſome of late, that ifa Femme covert 
or matried woman executrix releaſe a 
debt of lier teſtator, or give away the 
goods which ſhe bath as executor, or de- 
liver a legacy bequeathed, it was firm and 
good 
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good; and on the other ſide, that her hus- 

dands gift or releaſe was of no value, for , gn. 
that the adminiftration or execution of In debe the 
the will is committed to the wife onely, p< er be 
and ſome have gone ſo far as to ſay that hach fully 
ſhe may ſue or be ſued without her hus- fiene. 
band (in the Courts of Common Law, I that ſhee * 
mean) for in the ſpiritual Court it is true, bach ae, 
the husband is not joined with the wife in tioning ihe 
ſait;) but the law is doubtleſs in all choſe busband. 
points contrary, as not only ſome opinion 

alſo was of old, vi. in the time of H. 7. 

but alſo hath heen in the late Qu. time 
reſolved:for other wife, if the wives gift or 

releaſe ſnould ſtand good, her act might 
exceedingly ehdamage her husband, and 

make his oo liable to the creditors, the 

teſtators ſtate being waſted by the gifts or 

releaſes of his wife, Wherfore it was held 

in the ſaid late caſe, thatunleſſe due pay- 

ment were made to ſuch women covert 
executors, their releafes or acquittances 

be void, and ſo alſo their gifts and grants: 

yea it was then held that the husband of 

the wife executrix', may give goods or 

make releaſes of debts at his pleaſure. But 33 H. 6.31 
doubtleſs by marriage, neither are the 
goods (though perſonal) which the wife 

hath as executor, deveſted out of 1. 

an 


* 
— 
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and ſetled in her husband as her owne 
s are;nor if ſhe die,ſhal they accrue 
to the husband, if no alteration were of 

the property, but ſhall go to her Ex- 

ecutor or to the next of kinne, being ad- 
miniſtrator of her teſtator, if ſhe have 

no Executor; and ſo was it held in the 

fieſt yeare of Queene Mary: Yea 
though for: any other goods. which the 
wife had in her owne- tight before 
marriying, the husband alone without 
naming the wife may-maintaine an acti- 
on of treſpaſſe; yet touching ſuch goods 
as the wife hath as Executor, the action 
muſt be brought in the names of the hus- 
band and wife, to the end that the da- 
mages thereby recovered may accrue 
to her as Executor in lieu of the goods. 

M nie So alſo muſt che replevin for thoſe goods 
F.. b lde be in both their names. But although 
to avow , it the husband be thus named with the 
mult ven; wife, yet principally is it the ſuit of the 
his wife Ex · Wife, and therefore in ſuch actions or in 
<=... debt by husband and wife, ſhe being Ex- 
tor Manfields ecutor, if it come to tryal by Jury, the 
Bodo ſuli. husband being an alian, yet ſhall he not 
er his cat. bave trial per medietatem linguæ Or lie- 
nigenarum, that is, by halfe aliens, as in 
— — caſes, where an alien is * to a 
u'te, 
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ſuit, is to be had. And where to a wife 
made Executor, power is given to ſell 
Land of the Teſtators; ſhe may ſell to 
her owne husband, as was reſolved in 
the time of King Henry the ſeventh , 
where the Feoffees (it being Land ſet- 
led in uſe) were committed co the Fleet, 
for that they would not execute an e- 
ſtate to the husband, * according to the 
wives ſtate, But of this I much marvel, 2 
ſince the Law intends the wife ſo under 15. she way 
the hasbands'command and ſubjection, cer bar 
that it holds not ber diſpoſition of land nor te him. 
to him by will free, nor therefore of 

force, and how ſhall this then be concei- 

ved to be but a partial ſale ; yet volente fee, I 
non fit injuria, and he that will put ſuch Pate. v _ 
power into the hands of à woman under fr. 
coverture , doth in a manner ſubje& it wee 15. No | 
voluntarily to the husbands will. And Ren tm: 
it hath been held by ſome, that even be good. 
an infants or feme coverts conveyance 
in ſuch caſe of neceſſity. ſhould Ran 
firm and unavoidable, decauſe vf the con- 
dition expreſſe or implied, that the ſtate 
f 1 be void, if no ſuch conveyance 
made. | | 
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CHAP. XVIII. 


Touching infants, and their making or be- 


B 


ing made E xecutoys, 


Eing now to conſider of diſability 
IJ by age, for want of yeares in per- 
ſons making or being made Executors: 
Let us firft take view of the ſeveral ages 
of men and women to ſeyeral purpoſes 
material in the lawe judgement and re- 
1. ſpect. And firſt, touching a woman: 
-35:H.6.41.b Mang ford in Henry the (ixth bis time 
ſſhewes, and, other bookes approve that 
ſhe hath ix (ergeal ages, reſpected in and 
by the law. As firſt; the age of ſeven years, 
for her father to have aid of his tenants 
to marry, her. Next nine yeares to de- 
ſerve dower, . that is, that in caſe ſhe be 
of that age at the time of her husbands 
denth, ſheſhall be endowed; but not if 
ſhe be any thing under thoſe yeares; the 
Law being Phyſically informed that a wo. 
man at thoſe years may conceive a child, 
but not under them. But of ſomewhat 
different opinion was, as it ſeems, the Par- 
18. lin ch. iament in the late Q time, when it was 
| made felony to have unlawful carnal 
knowledg of any woman child under the 
age of ten yeares, it being then _— 
| ve 


2 
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ved, as Ithinke, that no ſuch could con- 
ſent, The age of twelve yeares is a 
womans time for aſſenting or diſaſſent- 
ing to marriage in more tender yeares 
had. For ſo it appeares by divers books, 
although Mr. Littleton have here no di- 
ſtinction between male and female. The 
age of fourteen years is a womans time 
to be in wardſhip or not, ſo as if ſhe be 
any thing above thoſe years, at the time 
of her anceſtors death, ſhe eſcapeth ward. 
ſhip. The age of ſixteen years is her time 
of coming out of wardſhip , being once 
fallen under it; for although had ſhe been 
full fourreen ſhe had eſcaped it; yet not 
ſo being at the time of her anceſtors 
death, her wardſhip laſteth till ſixteen 

ears, except the Lord ſhall ſooner marry 

er. And laſtly, the full age of a woman 
whereby ſhe is inabled firmly and una- 
voidably to make grants or conveyances 
is 21. years, as well as for the male, before 
which time, be it that ſhe being ſole , 


make a feoffement or other eonveyance, 


or being married alien her land by Fine, 
and her husband of full age joyn with 

her, yet is it infirm amd avoidable. 
Now of the male, or man, the firſt 
age material and ſetledly reſolved on, 
is 


2. 
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is twelve yeares, for at that time each 
male is at the Leet to ſweare his fidelity 
to che King; this women doe not, and 
therefore are they never ſaid to be out- 
lawed, but to be waived, becauſe they 
haye not this admittance into the Law 
which males have, This hath been, as 
Ithinke, the ground of that ſpeech, That 
women are lawleſſe creatures. 

The ſecond age of males is fourteen 
yEares , accounted by the Law, the age 
of diſcretion, . eſpecially material to two 
purpoſes, viz, Firſt, that if one under 
that age commit an act amounting to fe · 
lony, yet is he to ſtand free from the at- 
tainder and puniſhment incident to a fe- 
lon : Regularly it is thus, but #0» eff re- 
gula quin fallit, one of much leſſe years 
having attained ripeneſſe of diſcretion 
and diſcerning, ſhall incur the like at- 
tainder as one of full age, as was reſol - 


38.4416. ved in the time of King Heury the ſe- 


venth, touching an infant but of the age 
of nine yeares, who having killed ano- 
ther boy of like age with his knife, and 


then hiding the ſlaine boy, and excuſing 


the blood found upon him, by. ſaying 
that his noſe had bled : It was held by 
the Judges that he was to be * 2 

/ elon ; 


* . 
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felon , his ſuch non-age notwithſtand- 
ing. The other point, touching which 
this age of fourteen yeares is eſpecially 
material, is touching an heire of Lands 
held by Socage ; for in caſe ſuch heire be 
under that age, he is to be in ward to 
the next kin; but if he be of that age, be 
is not to be in ward at all, for that the 
Law judgeth him to be of diſeretion at 
thoſe yeares, and therefore a Guardian 
in Socage being in effect bat a Bayliffe 
accountable, he hath no need of ſuch 
an one, her then ſuch as himſelfe ſhall 
chuſe. 

The third age in and touching males 


material, is fifteen yeares; for every 


Lord of a Manour, or one having Free- 
holders in Socage, or by Knights Ser- 


vice, when his eldeft Son cometh to that 


age, viz. fifteen yeares, is to have of 
them ayd for the making of him a 
Knight, towards which every one hold- 
ing by a whole Knights Fee is to pay 
twenty ſhillings,and fo ratably for more, 
more; and leſſe, leſſe: and each hold- 
ing twenty pound Land in Socage is to 
pay the like ſum, and ſo ratably for more 
or leſſe. 

The fourth ege-of males, is the full 
: | e ; age 


36 
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Lands held by Knights ſervice de ſcend- 
ed unto him: A nd alſo makes him able 
to alien Lands or goods, makes firm his 
bonds, ſtatutes, recognizances, &c. for 
although at fourteen the Law judge him 
of diſcretion, yet doth it not hold him 
fully ripe till one and twentix. 
Ihe laſt age of males reſpected by the 
oblium. Law, is ſeventy yeares, at which time 
Another of Sheriffs are to forbeare to impanel them 


pon Juties, and in caſe they doe not, ſuch 


par0* 2." poſe, mate in the time of K. Ed. 1. com- 
E 3. c. 1. 1 manding ſuch. Sheriffe to forbeare the 
El. 13 impanelling of him; and he may have an 
br. 165. action to recover damages upon that 
ſtatute: This is called by moſt a writ of 

Dotape; a word, perhaps, anciently ta- 

ken in a good and fayourable ſenſe, 

Pro dote etatis, viz. a gift, priviledg, or 
exemption. allowed to age in favour 
thereof, and as a benefit. Having thus by 

way of ingredient or introduction taken 

view of theſe ſeveral ages, let us now 

ſee wherein and how age is material , 
touching them who are to make or to * 

| made 


age of one and twenty yeares , which 
maketh him free from wardſhip, having 


Deng, * old man may have a writ to the Sheriffe, 
ſerveby che grounded upon the ſtatute for that pur- 


r nn "OY r 


— 
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thereabout. Maſter Perkins ſaith , that 
one of foure years old way make a will, 
and conſequent]y executors; and his rea- 
ſon is, becauſe the executors being to ac- 
count before the Ordinary, it cannot be 
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made executors, and what age is required Device. £5 


No good 


re aſon, for 


One may 
make an il1 
account , 
ſpecially 
having 2 
childs dire. 


intended, but that the goods ſhall be &ion fer his 
diſtributed for the good of his ſoul : He ig 


ſpeakes as it he only made an executor by 
his wil, but did not bequeath any thing, 
but left all to the execntors conſcience 
and diſcretion, which is not uſual, though 
feaſible, as before 1 have ſhewed, or 
ſaid at leaſt. But admit it were ſo, and 
no bequeſt at all contained in the will, 
yet ſince at that age an infant hath no diſ- 
cretion to elect a fit perſon to diſtribute 
his goods, money, and other things ; no 


nor to make con:inuation of an execu- 


torſhip to another, to whom perhaps the 
infant was executor ; I cannat ſee that his 
Wil ſhould be of any force : but if he be 
ofthe age of 14 years , being the age of 
diſcretion in the judgment of law, then I 
ſhould hold him able to make a will, al- 
though yet he be an infant til twenty one 
years, and can make no gift of land nor 
goods which ſhall be of force. And Ba- 


bington chief Juſt. to other purpoſe makes 5H. 6. £6 
N like 


C 4 
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like diſtinction betweene an Infant of 
ſuch tender yeares, and one come to the 
years of diſcretion. So allo as before we 
ſhewed, is it in the caſe of felony, And 
that way alſo ſounds that which Hauck 
ſaies in Heury the fourth his time, vis. 
that an infant of 18 years old may be a 
diſſeiſor; as implying that his yeares 
may be ſo tender, that as Candiſb ſaith of 
40. Ed. 3.44 an infant in Edward the third his time, 
he is not to be intended able to know or 
diſcerne between good and evil: me thinks 
therefore he ſhould be at the leaſt of the 
age of diſcretion, vid. 14 years, vho ſhould 
bee able to make a Will, and conſequent- 
ly an Executor. And the cuſtome for an 
infant of fifteen years old to bequeath I 
by wil hath, as to me it ſeems, affinity ri 
with this opinion, though there the Caſe Fi 
37H6.5 was of land in a Borough deviſable by 
cuſtome : and that way reflecteth the 
H. 6.f.,o Caſe in the time of King Henry the ſixth, Fri 
6. where it was ſaid, that an infant under 
fifteen years of age ſhould not wage his I 
law, vis. take an oath to acquit himſelf Yn 
of a debt, or excuſe his default in an acti- Im 
on real. And further reaſon of this opini- 
on will ariſe out of the conſideration of fin 
an infant made an executor. 
Now 


2 H. 4.21 
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Now touching an infant made execu- 
tor, how young ſo ever he be, the ma- 
king of him ſo is not void , but yet the 
execution of the Wil, which is the per- 
formance of the office of Executor ſhall 
not be committed to him till he come to 
the age of ſeventeene yeers, by the law 
ſpirituall, and till then (for that he is 
not able to do the part of an executor, ) 
Jadminiſtration is to bee committed to 
ſome other; yet if it be a woman infant 
who is ſo made Executrix, incaſe ſhe be co. ib q. ſo 
married to a man of ſeventeen yeers old 
Yor more, now is it as if ſhe were of that 
age, and her husband ſhall have the exe- 
cution of the Will, and if adminiſtration 
were before committed during the mino- 
Frity ofthe woman, it ſhall now ceaſe, as I. 4: & 42 
s ſaidin Princes Caſe. Yet I doe a little 
marvail at theſe opinions, conſidering 
 Fthat theſe things are managed in the Spi- 
ritual Court, and by that law ; and 
it intermedles not with the husband, in 
the wives caſe; now by that Law, and 
not our Common Law, comes in this li- 
Init of ſeventeene years. And I have 
een it otherwiſe reported in and touch- 

{ ſing the laſt point. 
Further touching Infants executors , 
X2 and 


E 
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is to bee 

made to the 
Executor, 

and not to 
the admini. 
ſtrator, M. 
15 & 16 El. 
ia Com, B. 
re p. 67. Co. 
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and under the age of ſeventeene yeares 
But paiment this is to be noted, viz. that ſuch an one 
is not able as an executor to aſſent to a 


a legacie, ſo as it may by yertue thereof 
ſettle in the legatee. Alſo if adminiſtra- 
tion be during ſuch minority committed 
with ſpecial words of reſtraint or limi- 
tation, viz. that it is done to the uſe or 
profit of the infant executor, then no ſale 
of leaſe,or goods, or aſſent to legacie by 
ſuch adminiſtrator, will bind or preju- 
dicethe infant executor ; but otherwiſe, 
perhaps, if the adminiftration during the 
minority be committed generally: and ii 
the teſtator himſelfe , making an infant 
Executor, doth alſo appoint another to 
be his executor during his nonage , ex. 
preſſing it to be only for the benefit and 
behoof of the infant executor, I doubt 
whether this temporary executor ſtand 
any whit reſtrained from what pertains 
to the power of an abſolute executor;for 
there may be perhaps difference betweet 
him to whom the owner of the good 
commits the government of them, thougb 
but for a time, and in ſpecial manner; and 
an adminiſtrator ſo ſpecially made by 
tle Ordinary, another being preſently 
by the will of the owner or * [0 
| ave 
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have the adminiſtration, in whom for a 
time legall defect is found. But now let 
us paſſe over this age of ſeventeene, 
and conſider of the infant betweene that 
time of his being admitted to take upon 
him the executorſhip, and his accompliſh- 
ment of his full age of one and twenty. 
Firft then, ſuppoſe that he doth releaſe a 
debt due to his teſtator whether ſhal this 
be good to bind him, and to diſcharge the 
debtor as wel as if the executor had been 
of full age, he now having proved the 
Will, and being by the Law Spirituall 
approved an able executor 2 And this 
point coming in queſtion in Ruſſells Caſe, 
in the late Queens time, conſideration 
was had both of divers good reaſons for 
enabling of this releaſe,as that an execu- 
tor repreſents the perſon of his teſtator, 


andin hisright and power, doth theſe 


acts, and not in his owne, and there- 
fore his infancy, which is a ſtate or con- 
dition of his own natural perſon, ſhall no 
more diſable him, than it doth the King, 
a Major, or other Head of a Corporati- 
on. Alſodivers books were found to run 


H 26 Eliz. 


16H 6, Re. 


that way, as wel in the caſe of an infant, 45-21. E. 


as of a Femme Covert. But upon great 
deliberation in the Kings Bench, and 
X3 upon 


13. 24. 
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upon conference had with the Lord An- 
derſon, Maxwoodand other Juſtices,it was 
reſolyed and ad judged that the releaſe 
of an infagt Executor without payment 
of the debt and duty would not bind or 
bar him: 1. For that if it ſhould, it would 
bee a waſting or devaſting of the goods 
of his teſtator, and ſo would charge his 
owne goods. 2. It would be a wrong, 
which an Infant could not do by his re- 
leaſe. 3. It was no purſuit nor per- 
formance of the office or duty of an ex- 
ecutor, but the contary. And upon this 
judgment, a writ of error was brought in 
the Exchequer Chamber, where it was a- 
greed by all, that the releaſe was not ef- 


fectual nor binding, ſo as this point now 


had the reſolution of all the Judges of 
England. But it was agreed, that if pay- 
ment or ſatis faction had been made, then 
the infant executor might have made a 
good ac quittanc e and diſcharge, and in- 
deed payment it ſelf if proved, brings 
diſcharge enough, except in the caſe of a 
ſingle Bill; Note that the principal caſe 
ad judged was not a releaſe of any debt or 
duty by ſpecialty, but of treſpaſſe in con- 
yerfion of goods found or taken in the 
teſtators life time. But Peito, that this 

infant 
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infant had aſſented to a legacy, whether 
will this bind him or not > for in the 
caſe of Ruſſell, it is ſaid, that all things 
which an Infant doth according to the 
office and duty of an Executor , will 
ſtand firme; now it is part of his office 
to pay and execute legacies. Yet ſince this 
act amounts to a vaſtation or waſting of 
the teftators goods, as well as the other, 
in caſe there remain not goods ſufficient 
for paiment of the debts, and conſequent- 
ly here as well as in the other caſe, the in- 
fants own goods would become liable to 
his teſtators debts ; I doubt, and incline, 
that it is not, nor can ſtand effectual, for 
except in the other we admit a want or 
poſſibility of want of aſſets or goods, the 
releaſe could neither hure the infant him- 
felfe, nor do wrong to any other; and 
that admitted , this caſe is of like preju- 
diee; yet if thoſe aſſets ſhould be void, 
ſo alſo would be his payment of legacies, 
and how then were he an able Executor, 
at the age of ſeventeene years, to ſue,and 
to be ſued for debts, and legacies, and 
and if upon ſuit it cannot be ſhewed that 
debts wil take up all, or diſable the pay- 
ment , then haply he may be forced to 
pay; Qpæte notwithſtanding whether 
| R 4 theſe 
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theſe acts (though voluntary) ſtand not 
good upon Bexe eſſe or conditionally,viz 
if there be beſides goods ſufficient ec. or 
that elſe the nonaged exec. may have an 
action of accompt for the mony by him 
paid to the legatee, and alſo avoid his aſ- 
ſent where that only needful. But doubt- 
leſs neither the aſſent of ſuch executor be- 
fore his age of 17, nor any paiment of a 
debt to him could be good, although ſuch 
acts to or by another executor, before the 
proving of the Wil would ſtand firm and 
good: for this infant wants not only pro- 
ving, but alſo ability to prove his teſtators 
Wil, yea, the Wil ſtands ſuſpended, & the 
teſtator as it were inteſtate, whilſt the ad- 
miniſtration ſtands in force, ſo as during 
that time nothing can be done by any as 
exec. & ther fore there is great difference 
betweene the caſes. What if paiment of a 
legacie be made to an infant, can he 
make a ſufficient acquittance? This I 
confels is beſides the point in hand, yet 
becauſe it concerns infants and executors 
(though nor infanc executors )it is not a- 
miſs here to caft ſome thoughts, & words 
upon the point, for that it many times per- 
plexeth both executors, and legatees. Firſt 
therefore in caſe the infant be of the 
years of diſcretion, viz. 14. I hold it 
; | cleare 
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cleare that any payment to him made 
will ſtand good, for that the Law at that 
age holds him able to govern, and ma- 
nage his own Lands held in Socage, and 
conſequently to receive the rents there- 
of, wherefore, whether he who makes 
ſuch payment have any acquittance or 
not; if he have proof of the payment, he 
is well enough acquitted from any ſecond 
payment; and if without payment he get 
an acquittance, it will not ſuffice, the in- 
fancy of him who makes the acquittance 


conſidered. Beſides,ifthe acquittance be, Notes ofre- 
ceits called 
acquittan- 
ces. 


as moſt uſually they are, but ſigned only 
with the name of the maker, and not ſea- 
led, it is only an evidence or proof of pay- 
ment, and no pleadable acquittance, be- 
cauſe no deed, fo as it nothing differs fro 
proof by witneſſes, ſave that it is not mor- 
tal as they But now if the infant be under 
the years of diſcretion, what ſhall we ſay 
to a payment to him ſpecially, if he be 
but 3. or 4. yeares old, or thereabout ? 
here I think caution 1s to be uſed by the 
Executor generally, and the ſureſt way is, 
if he feare to keep it in any reſpects, to 
pay it into the Court, where it is reco- 
verable, viz. where the Will was proved; 
yet the caſe ſo may be, as that this 


may 


15 Ji 9 IT 


payment may not be at all ſafe for the 
executor, As put the caſe, that he entred 
into bond or ſtatute to pay all legacies 
ſuch a day, to the ſeveral legatees, 
here I thiak the payment into the Court 
Spiritual ſafficeth not, for that muſt make 
the receit to be,with ſome charge, which 
is in ſome kind an abatement ; there I 
think therefore legally to ſecure the ex- 
ecutor, the paiment muſt be to or in the 
preſence of the gua rdian, becauſe of no- 
riture, vi⁊. him or her who hath (though 


not as guardian in reſpect of lands) the 


euſtody or education of the infant: for 
otherwiſe to pay it into the hands of ſuch 
a tender infant ſeparate from any gover- 


nour or guardian, were to expofe it to 


boſſe, both for that he is not able to count 
the ſumme, and for that he yet not being 
come to diſcerning years were like with 
e/Eſops Cock, to part with pearles or 
coine for plumms and trifles of no value. 
But incaſe no bond nor other collaterall 
penalty lie upon the Executor, or in caſe 
the bond or ſtatute be, only to perform 
the Will generally, which nothing alters 
the courſe of pꝛyment, which by the Will 
the Law laies upon executors, then is 


not the executor put to any ſuch paiment 


nor 
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nor need pay without demand, and ac- 
uittance, as in caſe of paiment, upon a 
ingle Bill, or of rent ſeck where no di- 
ſtreſſe can be taken, nor other penalty 
incurred: yet in that caſe if demand be, 
and acquittance ready to be given, let the 
executor take heed, in caſe he be bound 
to performance , that he ſtand not upon 
the invalidity ofthe acquittance in re- 
ſpe of nonage; for as I have ſaid, proof 
by witneſſes may ſupply a nullity of ac- 
quittance,and much more the weakneſle 
or imbecillity; payment according to the 
teſtators appointment, being the matter 
which acquitteth the payer, and this the 
executor may have teſtified under the 
hands of divers witneſſes expreſſing cir- 
cumſtances, ſo as all dying, he may con- 
tinue ſafely from ſecond payment as well 
as if an acquittance had, the witneſſes 
whereunto are ſubject to mortality, as 
wel as the other. But herein Courts of e- 
quity doe often inter poſe helpfully for 
them who ſeek not evaſion from paiment, 
but only ſecurity in paying. And of infant 
executors, and by occaſion thereof, of 
infancie in Legators or legatees, thus 
much. 
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CHAP. XIX. ; 
Of Legacies... 


though theſe be not recoverable 
at and by the Common Law, but 
moſt naturally at and by the Law Eccle- 
ſiaſtical, yet by ſuits in Courts of Equity, 
as the Chancery and Court of Requeſts, 
they are often obtained, and of many 
things touching chem the Common Law 
taketh notice, and hath manifold occa- 
fions ſo to doe : we will therefore con- 
ſider thereabout theſe parts or points, 
ſome whereof have been in part before 
touched upon other occaſions. 

Whether any legacie in certaine & ly- 
ing in prender, may be taken, or had, with. 
out the Executors aſſent, by the legatee, 
or him to whom it is bequeathed ? 

When an Executor can, or ſafely may 
pay. deliver, or aſſent to a Legacie ? 

Whether one Executor alone inay doe 

it, and what if the Executor be an infant 
or woman covert? 

What ſhall amount to an aſſent of the 

| Execu- 
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Executor, and what to a diſaſſent or diſ- 
ablement of aſſent ? | | 
How a Leaſe or chattel real may be F. 
given to one for a time, with remain- 
der to another, how not-? 

Where an aſſent to the firſt or one 6. 
part of the bequeſt, ſhall imply or a- 
mount to an aſſent for the reſidue. 

Of the manner of aſſents, and therein 5. 
of aſſents conditional. 

What manner of intereſt he in the re- 2 
mainder of a Leaſe after the death of a- 
nother hath during the life of that other, 
and whether he may diſpoſe of it during 
that time and how ? Re” 

Whether this remainder. can be defea- . 
ted by any act of the deviſee for life, or 
by the death of him in remainder firft. 
Buy what acts or accidents a legacy may 10. 
be forfeited or loſt, and therein of revo- 
cation, death before, &c. 

Whether the executors aſſent ſhal kave 11. 
relation to the teſtators death, and ſhall 
make good a grant before made by the Ifthecxe- 
Legatee. to another , | 

As for the firſt, we have before ſhewed reg, 
the aſſent of the executor to be neceſſary medy ao 
before any legacy can be had, for that Fam. 5e 


debts are firſt to be paid, &that the exe.is Prifet. 37 
to © 6. 30. 


1 
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to look to at his peril. But hereto adde 
a little out of M. Swinborne a learned 
Civilian, who ſaith, that in caſe any goods 
be in the hands or cuſtody of 7 $,and the 
owner doth bequeath them to him, then 
may he keep or retaine them againftthe 
Will of the Executor, ſo as there be o- 
ther ſufficient goods in the hands of the 
Executor for payment of all debts: but 
though this (as it ſeems ) would it ſtand in 
the Eccleſiaſticall Law, yet for that no 
property is transferred to the legatee 
withont the executors aſſent, therefore 
doubtleſſe the executor may at the Com- 
mon Law recover the thing with. held, or 
damages to the value againſt the legatee 
detaining it. Another cafe there is, wher- 
in as the learnedCivilian faith, the legatee 
may take the thing to him bequeathed, 
lying in prender, vid. Horſe,other beaſt, 
or peece of Plate , or other like thing 
known , and in being, and that is where 
the teſtator doth expreſly ſo appoint by 
his will. But herein doubtleſſe the Com- 
mon law, at and by which debts are reco- 
verable apainſt executors, will oppoſe 
the Law Spirituall , for elſe by ſuch ap- 
pointment the teftator might cauſe all his 


goods to be taken by legatees, and that 
none 
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none ſhould. remaine to pay debts. Yet 
if there be other goods beſides ſuffici- 
ent for payment of debts ; then inded 
I ſee not how the Executor can hinder 
ſuch taking without violating his oath 
taken for performance of the will. If 
any ſay that it is alſo a breach of oath in 
the other caſe, I ſay, he obſerveth not 
that there that clauſe in the will being 
apainſt the Law,is void, and conſequent- 
ly there is a nullity upon it, and it is as if 
no ſuch thing were in the Will, and ſo 
the oath extends not to it. And as a 
chattel ſhall not be transferred to a 
ſtranger without the Executors aſſent ; 
ſo if the deviſee be to the Executor him- 
ſelfe, till he ele to take as Legatee, it 
ſhall be to him as ExecWor, as appears 
by the ſtrain and argument of two caſes 
in P/owd. Comment. and more lately in 


the Kings Bench, the point being divers 


dayes argued, was at laſt ſo reſolved by 
three Judges againſt one: and the rea- 
ſon of Cook at the Barre was very good, 
for here the Executor ſuſtaines two per- 
ſons, viz. an Executor, and Legatee, and 
ſo all one, as where the bequeſt is to ano. 


ther, for Quando duo jura concurrent in 
una perſona, æquũ eſt ut ſi eſſent in diver ſis. 
As 
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As for the ſecond point, it may have 
theſe two parts: Firſt, when the Exe- 
cutor is able to pive ſuch aſſent to a le- 
gacy. And ſecondly, when he may doe 
it with ſafety. As for the firſt, he is able 
before probat of the Will to aſſent unto 
the execution of a legacy, as elſewhere 
is ſhewed, and that although he be not 
of full age of one and twenty yeares : 
but if he be under ſeventeen yeares, ſo 
as he is not able to take upon him the 
office of an Executor, and therefore ad- 
miniſtration is during that time to be 
committed to ſome other; Here his aſ- 
ſent is not of force or effectual, as we 
find in Princes caſe to have been held in 
the caſe of Pigot and Gaſcoime. As for 
the ſecond part, till all debts be paid, the 
Executor may not ſafely conſent to put 
the Legatee into the Leaſe or chattel de- 
viſed, no more than he may pay money 
bequeathed, if there be not ſufficient al- 


ſo to pay all debts. Of theſe things more 
is ſaid elſewhere. Vet becauſe the Rea- 


der, or he that deſires direction in theſe 
points will looke for them under this ti- 
tle, I thought not good here to be alto- 
gether ſilent touching them. 


As for the third point, viz. Whether 
the 
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the aſſent of one Executor, where there ,, f 
be many, be ſufficient, I ſee not how to the bequeſt 
doubt, ſince any one Executor may give geg d ot 
away any goods of the teſtators, or re- he may take 
leaſe any debts due to him, therefore vb. 
much mote aſſent , which is no more or compariors, 
greater work in effect than an atturn- 1&2. 
ment of one leſſee upon a grant of a te- comparion 
verſion. And if there want to pay debts, EIS 
he onely who aſſented ſhall anſwer for 15. So beld 
it of his own goods, and not his compa- Wee 5 
nions. But if chis Executor be either un- <xccutors 
der the age of ſeventeen years, or under 4 all. 
coverture, viz a woman married, ſuch is ed, in the 
not able to give a good aſſent to binde ca Pie 
the others, no nor themſelves, for then Chapel. u. s 
thereby the Infant might draw a debt gen ba. 
upon himſelf, and the wife upon her hus- Keg. c. 
band, by aſſenting to or paying of a lega- 

cy, there not being ſufficient goods to pay 

all debts. But che husbands aſſent is ſuffi- 

cient where the wife is Executor; for his 

acts whom ſhe hath choſen to be ber 

bead, may prejudice as well her as him- 

ſelf; yea though ſhe were within age, yet 

he being of full age, his aſſent will ſtand 

good. But if he or another Executor in 

his own right be above 17. years of age 

or under 21, I doubt whether now 


Y his 
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his aſſent will be ſufficient, at leaſt ex- 
cept the caſe be put that there be aſſets 
' ſafficient, which perhaps there may be 
material, though not in the other. See 
dee Co lib. more hereof after in the title of Women 
„110. 
Int. f Soc be covert, and Infants Executors. 
ing deviſes, As to the fourth point, firſt there may 
for life, ſaid, be an aſſent and election implyed, as well 
rhe other as expreſſe for if in the deviſe or bequeſt 
ſhould have a 
it after her the legatee be appointed to do ſome act 
dearh, & he as in reſpec of the legacy, and the Exe- 
entred and 2 
took admin. cutor doth accept the. performance there- 
2. of, this amounteth to an aſſent. So if 
held Aſſets the deviſe be to an Executor for the edu- 
25,97 .,, Cation of ſome children which he doth 


roy gr accordingly educate, this makes an ele- 
318. See Ii. 


Int. za. One ction to have the thing by way of lega- 
gave the cy, and not as Executor, as appeares 


pda ka by the caſe of Paramour and Taraly, 


A, wich wh6 P/gwd. 543. So if an horſe be bequeath- 
h cer ed, and one offering to buy him of the 


ecunted for : : a 
the amount, Executor himſelf, he directeth him to 


= arg goe and buy the horſe of the legatee; or 


gebt, but no if the Executor himſelf offer money to 
jadzment the legatee for the horſe, this implyeth 


up demur- 


fer rr 37... an aſſent that, it ſhould be the legatees by 
in ba. reg. 


ebe the Will, and fo was it held in the cafe 
2 be ween L:iw and Carter, where the de- 
exc c. Uim- 


ſelte. viſee of a terme did grant it to the Exe- 
„ cutor 
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cutor, and this acceptance of a grant from 

him was held to imply the executors aſ- 

ſent that it ſhould be his to grant. But I 

ſee not well how that ſhould be Law, 

which in the latter part of the Ld. Dyer 

is found. viz,where a term was deviſed to 

I'S, and he was made executor, and after 

the death of the teftator, entred and oc- 

cupied the Lands a whole yeare without 

proving the will, chat this was an election 

to have it as deviſee and not as executor. 

For firſt, he had good right to the term as 

executor before probat, and ſo might 

clearely in that right have taken the pro- 

fits, although it had not been deviſed or 

bequeathed to him, and that before any 

will proved. Secondly, he could not by 

right have it as legatee without aſſent of 

himſelf or ſome other as executor. There- Tr. 3. Eli. 

fore this general acceptation can deter- —ł4 44 

mine no election, as elſewhere is held. As to Is, this is 

for diſaſſent or diſablement to aſſent. As H 

if the executor doe once declare his aſſent legatee. 

that the legatee ſhall have his legacy, he 

may then enter into it or take it, notwich- 

ſtanding the executors countermand or 

revocation of his aſſent after. So on the 

other ſide, I think, if he fully & expreſſely 

deny that the legacy ſhall take _ 
2 e 
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he cannot after make a good aſſen 
thereunto, for that election once mad 
muſt ſtand peremptory, be it refuſal to 
aſſent, or aſſent. Vet quære of this, for that 
the refuſal to aſſent may be checked by 
ſentence or decree, in the Spiritual 
Court or Court of Equity, and ſo an af- 
ſent be inforced. But if the power of aſ- 
ſenting be legally lot by the meanes a- 
foreſaid, viz. diſabled, I ſee not how any 
legal intereſt can be transferred by that 

* compelled aſſent, howſoever decreed. 
ecut..ake a And what is ſaid of a legacy bequeathed 
new leaſe, to another, the ſame may be underſtood 

is aflent 2 * . 

afiecis in caſe where the bequeſt is to the execu- 
void.Tr- 37- tor himſelf, and he makes his election to 
caſe.9, El. have It as legatee, or as Executor. But 
D. 359 if vrhere an Horſe is bequeathed to A, the 
Executor after the Teſtators death doth 

ride the horſe or uſe him in the Coach, 

or in the Plough ; I doe not take this to 

be any ſuch diſagreement to the execu- 

tion of the legacy, as that the Executor 

cannot after aſſent to the legatees having 
thereof, no more though it be ſomewhar 

more) then where a drinking · cup is be- 
queathed, and the Executor after the 
teſtators death doth uſe it to drink in- 

nay, if a leaſe of land be bequeathed to 2 

an 
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and the Executor continueth the depa- 
ſturing of the Teftators cattel therein, 
yet is not this any diſagreement to the 
execution of the legacy: but if this leaſe- 
land were let out by the teſtator from 
year to year, & the executor diſchargeth 


the tenant, and taketh it into his hands 


at the years end, this I conceive to be a 
diſ-aſfent to the legacy, and ſo alſo per- 
haps may his taking or diſtraining for a- 
ny rent thereupon due after the teſtators 
death;yer am I not reſolute that the diſ- 
aſſent is ſo peremptory & unchangeable, 
as the aſſent, remembring the caſe in K. 
Henry the eight his time, where a term 
being granted by a leſſee conditionally, 
ſo as the aſſent of the leſſor could be had 
by ſuch a day, though the leſſors aſſent 
were at one time denied, yet might it be 
yeilded at another, ſo as it were at any 
time before the day: But yet there it was 
held, that if no time of aſſent were limi- 
ted, then one expreſſe denial or refuſal 
would be peremptory , ſo as the refuſal 
were expreſſed to the party to whom the 
aſſent was to be given; otherwiſe, if it 
were but in ſpꝛech to or among ſtr an- 
gers. This and the former caſe, 19. Elis. 
give the beſt light to this point that 
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I remember. Now for diſablement to 
aſſent, it was held in the fore - mentioned 
caſe of Low and (Carter, that where a 
term is bequeathed to A, and aſter the 
Teſtators death the Executor takes a new 
leaſe of the ſame land for more years in 
ſſeſſion, or to begin preſently ; now 
y this was the term left by the Teſtator 
ſurrendred and drowned , fo as it could 
not paſſe to A by the Executors aſſent 
after. 11 3 
As to the fifth point, viz. in what man- 
net a leaſe for yeares or other chattel re- 
al may be bequeathed to one for a time, 
with remainder to another; it hath 
been heretofote much doubted, when a 
leaſe for yeares was bequeathed-to one 
for life, or for ſo many yeafes 'as he 
ſhould live, whether the hmiting of a 
remainder thereof after his dec cafe were 
of any validity in Law or not? and this 
doubt had this ground; any tate for 
life in the judgment of Law is greater 
than any term for years: thetefore when 
4 termer hath by his will given his term, 
or his houſe or land, which he fo hold- 
eth for years to one for life, or for ſo 
many years as he ſhall live; this teſtator 
and deviſor hath not in the judgment 4 
the 
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the Eaw any eſtate remaining in him; 

and thereſore it was thought very bard 
for him to give or limit a remainder to 
" another : But after many arpuings and 
debatings, it was in the late Queenes 


good, and that if the firſt deviſee died 
before the term expired, that then he to 
whom tbe remaindet was limited, might 
enter and enjoy the teſidue of the term: 
As for the giving of part of the years 
to one, and the reſidue to the other; 
viz. If the terme being twenty years, the 
Lefſee bequeathed ten' thereof to his 
wife, andthe remainder to his daughter; 
Of this no doubt ever was, but that it 
was good, for that after the firſt ſtate 
limited, there remained a further term, 
viz. ten years more in the deviior,where- 
of he had power to diſpoſe ; whereas in 
the other Caſe, after the terme limited 
to one for life, there remained but a poſ- 
ſibility that this life ſhould not take up 
the- whole term. But now put we the 
caſe a third way, viz. that the termor 
deviſeth or bequeatheth the thing in 
leaſe to one child in taile, with remain- 
der to another, and'dyeth, and the firſt 
entretii and dy eth without iſſue ; now 
 &  whe- 
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time reſolved, that ſuch a remainder was 5:6. & 542. 


Both Alex- 
ander and 
Ralte were 
ex cutor 5 
but that 
maſces no 
difference. 
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whether ſhall the next in remainder, or 
the Executor of him ſo dying, bave the 
term rehdue? And this caſe came in que- 
ſtion and was adjudged about themid- 
dle of King 7ob his reigne in the Exche- 
quer: for there Maſter Hamond holding 
by leaſe for years from the Crowne, the 
Mannor of Akers in Kent, deviſed the 
ſame by his will to Alexander Hamond, 
his eldeſt Son, and the heirs males of his 
body, with remainder to Ka/fe Hamond, 
another Son, in like manner, and the like 
remainder to Thomas Hamond, and made 
the ſaid Alexander Executor, who after 
his fathers deceaſe elected to take as lega. 
tee, and after Ralfe Hamond dyed lea- 
ving iſſue male, and making his wife ex- 
ecutrix; Alex. not having iſſue male, 
granted the whole term by deed to B & 
C., for the beboof of himſelf and his wife 
during their lives, and after to the uſe of 
his y oungeſt daughter whom Sir Noburt 
LeWkenor married; then Alexander dying 
without iſſue male, the wife, and Execu- 
trix of Ralſe Hamond entred claiming the 
term, and being kept out, ſealed a Leaſe, 
whereupon an Eject. firmæ was brought 
and a Jury appearing at the Barre in 
the - Exchequer, found a rr 
| 
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dict in effect Dr ſupra. And in argument 
of this Caſe, firſt the maine queſtion was 
whether this Caſe: were all one in Law 
with the former, where a term was devi- 
ſed to one for life, with-remainder over, 
ſo as by the death of Alexander Hamond 
without iſſue male, the term ſhould goe 
to the next in remainder, as in the other 
Cale, by the death of the deviſee for life 
dyiog within the terme, it ſhould doe. 
And on the plantiffs part it was urged, 
to be all one, ſo that by vertue of the 
bequeſts u, Alexander had an eſtate 
to him, and his executors only, ſo long 
as there ſhould be heirs males of his bo- 
dy; and he dying without ſuch iſſue, 
the term remained to the Executors of 
Ralfe, who had the remainder in like 
manner, & leſt iſſue male which ftil lived, 
and ſo that ſtate of Ralſe yet had conti - 
nuance. For it was admitted by. the coun- 
ſel on that ſide, that the term could not 
goe to the iſſue male of Ralfe, according 
to the words and intent of the will, ſince 
it was impoſſible to make a term to de. 
ſcend without an act of Parliament. This 
therefore they ſaid the Law ſhould work, 
which was neareſt to the intent, viz. 
that after Alr anders death it ſhould, 
188 | 8e 
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goe firſt tohi xecutors, and: aſlipnes; 
fo long at iſſur male of his, body doth 
continue, and for want of ſuch iſſne, then 
to Ralſe his Bterators and aſſignes, fo 
long as his iſſue male ſhould: laſt; and 
therefore in this caſe the iſſue male of 
Alexander failing, the Executor of Ra/fe; 
whoſe iſſue male faileth not, ſhould in- 
dy the terme, and fo judgment ought to 
be given for the .planciff-," being Leſſee 


of that Executor;: on the other ſide it 


was ſaid by the defendancs Countel, that 
this caſe differeth much from che other 
caſe , where the term or Land held 4 
Leaſe, is given but for liſe to the firſt 
with temainder to another; which caſe; 
as having best oſten reſolvedwas cleare- 
ly admitted xo be good Law; for in that 


caſe the intent of the Teſtator tight. and 


did take effect. But in chis caſe, if che 
Land ſhould goe to the "Exetutors and 
afignes of Rafe Hammon ; it muſt goe 


agaimſt the intent of the Teftaror, whoſe 
minde and will was, as it appeares by 
his word, that it ſhould goe only to the 
iſſue male of one Son after another, and 
not to any Executors. Now then, ſince 
this intent was {6 contrary to the rules 
of Law, that it could not take mon 4 
| there- 
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therefore it muſt be void, and ſo all the 
words of heires Male landing void, the 
Will is io be conſtrued as a ſole, and ab- 

ſolute gift, and bequeſt to the ſaid Alex. 

and confequently the terme muſt goe to 

his Executors, and allignes. And for „inder 
this point refemblance was made to g/a:dHolford 
Caſe refolved in the Kings Bench, where n 2 K 25 
a Leaſe was made by indenture to A Ha El.argued ; 
bend, to A B, and C for their lives: now qo ot 
becauſe B and C could take nothing, it 

was reſolved that A ſhould not have it 

for their lives , but for his owne on 

This Cafe was ſaid to come very cloſe in 

reaſon to the Caſe in queſtion; for a5 

here the intent of the Lenſe was that B 

and C ſhould be eſtated for their lives, 

and ſinte that could not be, therefote 

the naming of them ſhould be utterly 

void, and as if they had” net at all been 

named ; and their lives ſhall nos ſtand 

as a meafure for the eſtate of A. So iti 
the other Caſe the intent of the Will, be⸗ 
ing that the Leaſe,or Land Leaſed ſhould: 
goe to the heirs Males of the body, firft, 
of Alexander, and after of Ralph; fince 
this cannot be, therefore the words: and 
name of helrs males ſhould Hand for a 
meere blanck and cypher, and not to 
mea- 
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meaſure out any ftate to the ſaid Alex. & 
Ralf, and their Executors and aſſignes. 
Allo it was ſaid on the defendants part, 
that an eſtate for life in the judgment of 
Law is of ſo ſhort, and uncertaine conti- 
nuance, that if A make a Leaſe to B for 
his life, and after makes a Leaſe of the 
ſame Land to C for years, now ſhall not 
this latter Leaſe be void abſolutely, for 
any part of the term, but ſhall ſtand 
in expectance of the death of B, and as 
ſoon as he dyeth, ſhall take effect im- 
mediately: whereas if the Leaſe to B 
had beene for tego yeares, or any like 
term, then the Leaſe to C ſhould have 
bo en void for ſo many years of his term: 
it appeares that a ſtate for life is 
ery momentary in the judgment of Law, 
net reputed. of any certain continu- 
= ſo. much as for a day. But it is o- 
hamile of an eſtate taile, ſo as if A ha- 
ving given Land to B̃ in cayle, doth after 
(without indenture,which makes an Eſto- 
pel) make a Leaſe to C for 21 years, and 
then B dyeth without iſſue during the 
term, yet ſhall not the Leaſe take effect. 
becauſe it was utterly void at the firſt 
making. For an-eftate tayle being a 
Kate of inheritance, may in the intend- 
ment 
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ment, and indgment of Law have con- 
tinuance for ever, as appeares both by 
the Caſe of eAdams and Lambert, where 
it is held within the Statute of Chante- 
ries, which ſpeakes of pifts to have con- 
tinuance for ever. Therefore a reverſion 
upon an eſtate tayle is no aſſets, nor pi. 
veth cauſe of receipt, otherwiſe in all theſe 
Caſes it is touching a reverſion expectant 
upon a ſtate for life. Againe it was ſaid 
by the defendants councel that an eftate 
may be limited to A and his heires du- 
ring the life of B, with remainder to C, 
as in Chudlies Caſe was reſolved : but if 
Land be given to A and his heirs, ſo long 
as B ſhall have heirs of his body or heirs 


males with remainder over to C, this 


remainder is utterly void. So as there 
is.in the jadgment of Law a preat diffe- 
rence between the largeneſſe and con- 
tinuance of an eftate tayle, and of an 
eftace for life. And if (which is worth 
the obſerving) a fee (imple cannot afford 
a remainder to be drawn out of it after 
ſuch a gife to one and his heirs, during 
the continuance of an eſtate tayle, or of 
the meaſure thereof; much leſſe can a 
term yeild ſuch large thongs to be cut 
out of it, as a remainder after an 
e * 
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eftate to one ſo long as he ſhall have 


«heirs of his body, or heires Males, which 


is all one. And in this caſe the remain- 


fp Dy. der was held void by Baldwin and Shelly, 


though E»glefield were of contrary opi- 
nion, as the Lord Dyer ſheweth. Fur- 


ther it was ſaid, that if ſuch a convey- 
.ance by will ſhonld ſtand good, it would 


raiſe a perpetuity not to be cut off by a- 
ny recovery. 

But whereas the caſe of Hammon hath 
been related before, ( ſo by way of ad- 
mittance it wasargued as a gift, and be- 
queſt to Alex. Hammon, and the heirs 
males of his body, with remainder in like 
manner to Ralph. ) The truth of the 
ciſe was, that the words of the Will, 
were only to eAlexander , and his heirs 
Males (not ſpeaking of his body) and 
ſo to Ralph; which, as was urged by the 
defendants counſel, made the Caſe ſtton- 
ger againſt the plantiffes : for admit 
that the former way, Alexander ſhould 
have had but a ſtate determinable upon 
the continuance of his iſſue Males, yet 
here not ſo.Since the reaſon why in wils, 
ſuch a deviſe being made, the Law ſhould 
ſupply the words (of the body) is onely 
to make an eſtate tayle to the iſſues Male 
ac- 
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according to the Teſtators intent. Now 
in this caſe of a term for peats ſo, be- 
queathed, no eſtate tayle could poſſibly 
be, though theſe words had been in the 
will; and therefore the motive to the 
Law fayling, no ſuch ſupply will be made 
by the Lau, ſince it would be to no pur- 
poſe: conſequently, here was neither 
Rate taile, nor iſſues or heirs Males of 
the body, on ' whoſe continuance this 
ſtate of Alexander ſhould be determina- 
ble. Therefore it was an abſolute, and 


total bequeſt of the term to Alex ander 


for ever, viz. ſo long as the terme ſhould 
continue: for as a bequeſt to one for 
ever is aſmuch as a bequeſt to him, and 
his heirs; ſo a bequeſt to one and his 
heirs, is as much as if it had been to him 
for ever. 
And this Caſe after ſix arguments on 
each (ide at the Barre (if I much mi- 
ſtake my was upon argument by the 
Barons adjudged for the defendant, - by 
the Lord chief Baron Tanfeild, and Mr. 
Baron Bromley , Mr. Baron Denbam , 
-( who only heard, as Itake it, one ar- 
gument on each ſide, made of purpoſe 
in reſpect of his coming into his place 


after the former arguments) being of 
| the 
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the contrary opinion: and the judg. 
ment proceeded upon the point former- 
ly touched, that as this caſe was, the ſtate 
of Alexander did not end by his death, 
and remaine to the Executors of Ralph. 
Other points were ſtirred which will be 
touched upon in other diviſions afterin 
this Chapter. It will be obſerved that I 
doe more fully expreſſe reaſons, and 
points inforced on the defendants part, 
then on the plantiffs, wherefore let theſe 
two reaſons be accepted. Firſt, that I 
better could relate that then the other , 
being the firſt who argued for the defen- 
dant, and hearing little of that which 
was by others ſayd on either ſide after, 
nor hearing the Courts, Nec ad hoc con- 
duttus, nec pedibus fortis. ' Secondly, the 
labour did lye on the defendants part, to 
prove that this Caſe differed from the 
common caſe of deviſe to one for life, 
with remainder to another. 

We are now come to the ſixth point, 
viz. That where Houſe, or Land held b 
Leaſe, or the profits thereof, or the Leaſe 
or term it ſelf, which in a Will makes no 
difference, is bequeathed to A for life, 
or for ſome part of the term with the 
remainder to B, and the * 
ent 
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ſenteth that A ſhall enjoy his bequeſt, 


whether this ſhall enure to B alſo, ſince 


without the Executors aſſent » NO legacy plow. 545. 6 
can take effect. And it hath been teſol- 3 lib. 10. f. 
ved that this aſſent ſhall be effectual, aa 


well to all the remainders as to the firſt 
eſtate, and ſo according to former reſo- 
lutions, it was admitted in Hamonds Cale; 
that Alexander his aſſent to take as lepa- 
tee ſufficed (if the bequeſt had been 
good) for the remainders to Ralph, and 
others. And the reaſon of this doubtleſſe 
is, becauſe here the particular eſtate, and 
the remainder are all but one eſtate in 
Law they make but one degree in a Writ 
of Entry, nor ſhal{ have but one year & 
a day to enter for mortmaine; And an at- 
turnement to the grantee of a rent or re- 
verſion for life with remainder over doth 
enure alſo to the remainder, whick'be- 
ing aſſent hath much affinity to that of 
the Executor, each tending to perfect 
the grant of another man. Now then 
whereas it was urged in Hamonds Cale , 
that the ſtate limited to Ralf, ſhould take 
effect not as a remainder, but as a new e- 
ſtate to commence futurely, viz when A- 
lex. ſnould be dead without iſſue male: if 
« ſhould be admitted to 1 ſo, then could 

| O 


337 


not the aſſent of the firſt ſtate to Alex- 
ander have enured to this, ſince to R in 
remainder it worketh as being one eftate 
with the firſt , which reaſon muſt faile 
the other way. This difference between 
a remainder, and new eftate future, brings 
to my minde the caſe of a rent by way of 
new Creation granted by C, out of Land, 
to A for life, or in tayle, with remainder” 
ro B. In like manner it hath probably 
been held, although this limitation to 
B cannot be good by way of remainder, 
becauſe C had no eſtate in the rent re- 
maining with him when he made the 
grant to A, yet ſhould it be good by 
way of new grant, and creation to com- 
mence futurely. But this doubtleſſe can- 
not ſo be but with a difference, for if 
the grant were by indenture between C 
on the one part, and A only on the other 
part, now B being no party to the deed 
can take nothing by it except by way of 
remainder; but if he were party to the 
indenture, er if the grant were by deed 
poll to which all men are a like parties, 
then it happily may enure as a future 
grant to B. This is not impertinent. 
Now as the Executors aſſent to one 
cannot enure to another, though of the 
| ſame 
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things are not the ſame, except in very 
ſpecial caſes; as if a termer bequeath a 
rent to A, and the Land it ſelſe to B. the 
executors aſſent that A ſhould have the 
rent, is no aſſent that B ſhould have the 
land; yet I thinke the aſſent that B 


ſhould have the land, doth imply the aſ- 
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ſent that A ſhould have the rent, 
For that the reſtraint impoſed by the 


ſame thing, except by way of remain- 
der; ſo neither can it any way where the 


5 


Law, againf the paſſing of a chattel by ce. 80 of 


2 will without the Executors aſſent, be- 
ing out of reſpect to the payment of the 
Teftators debts 
paſſeto B, it is no more available to the 
Teftators debts that it paſſe diſcharged 
of the rent, then charged. 2. Since the 
gift and bequeſt was of the Land charged 
with the rent, therefore if this bequeſt 
ſhall take effect, it ſhall carry the Land 
according to the Teftators intent, viz, 
with this charge upon it : for whatelſe 


doth the Executor in this, but aſſent that 
the will of the Teſtator herein doth ſtand 
and take effect, and conſequently B 
muſt take the term according to the will, 
and not in any different or contrary 
manner, 
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: now if the Land ſhall 


common or 


other profit, 
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Next we are to conſider of the manner 
of aſſents by executors, which hath ſome 
affinity with the fourth point, But here 
we ſhall conſider only of aſſents conditi- 
onal. Now to this purpoſe we wil caft our 
eyes upon two ſorts of conditions, viz. 
precedent and ſubſequent. As for the for- 
mer, an Executor may to a legatee abſo- 
lutely give aſſent upon a condition pre- 
cedent, as thus. I am content, that if you 
can get and bring in to me ſuch a bond 
wherein the teſtator ſtood bound unto I 
S that then you enter upon the term, or 
rake the corne or cattel to you bequea- 
thed. So of other like conditions which 
may precede the aſſent, as if you can get 
the aſſent of my Executor, or if you will 
pay the pris of rent to the leſſor 
behind at the teſtators death, or if you 
wil pay the wages already due to the ſer- 
vants attending about the cattel or corn 
to you bequeathed. In this caſe,ifthe con- 
dition be not performed, there is no aſ- 
ſent, & therefore the conditioning in this 
manner is good. But if it be on a conditi- 
on ſubſequent, as thus. I do agree, that you 
ſhall have the thing bequeathed toyou, 
provided that you ſhall pay ſo much yeer- 
ly to me, or to ſuch a creditor ofthe teſta- 
cor ; 
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tor ; now the legatee _ into or ta- 
king the thing bequeathed, ſhall not loſe 
it again by failing to performe the condi- 
tion afterwards , for the executor by his 
aſſent cannot make that legacy conditi- 


onal which the teſtator pave abſolutely , - 


no more then he can make the bequeſt to 
be abſolate which the teſtator gave con- 
ditionally, except by à releaſe made of 
the condition. As in other things, ſo in 
this the executors aſſent is like to the at- 
turnment of a leſſee, which cannot be up- 
on a condition ſubſe quent, where the 

rant is abſolute or without condition, 
though yet he may to his atturnement 
per fix a condition precedent. 

In the eighth place we are touching the 
bequeſt of leaſes or chattels real, to con. 
ſider what manner of intereſt one to 
whom a remainder of a term after the 
death of another is limited, hath, & whe- 
ther he may grant the ſame or diſpoſe 
thereof during the life of the firſt. And as 
to that it is cleare that he hath but a poſ- 
ſibility of remainder, for that poſſibl 
the whole term may be ſpent in the life 
of the firſt, to whom during his or her 
life it is bequeathed , now a meere poſ- 
ſidility is not grantable. Therefore was 
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it reſolved in the late Queenes time ; 
where he in remainder granted or ſold 
his ſtate or intereſt to another during the 
time of the firſt , that this grant was ur- 
terly void, becauſe a poſſibilty cannot 
be granted; but whereas ſome opinion 
in that caſe was delivered that this poſ- 
ſibility could not be releaſed, no more 
then granted, it hath ſince been reſol- 
ved that he in the remainder by his deed 
of grant or releaſe of the deviſee for life, 
may make his eſtate , which before was 
determinable by his death,to be now ab- 
ſolute, ſo as it ſhall continue to his exe- 
cutors, adminiſtrators, and aſſignes after 
his death during the whole term, It 
may be that what was conceived in the 
ſaid caſe of Fulſey, negatively of the 
validity of a.releaſe by him in the re- 
mainder, might be meant or perhaps ex- 

reſſed of a releaſe to him in the rever- 
ſion; but ſurely (me thinks) though he 
could not ſurrender, yet his releaſe or 
defeafance to him in rever ſion or re- 
mainder having the freehold or inheri- 
tance, ſhonld diſſolve or deftroy this 
term reſidue after the death of the devi- 
ſee for life, ſo as there the freehold 
ſhould be diſchargd thereof. But Au- 


re, 
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re, for I have not known this in queſti 

on. As for the other point of F>/ſ/es 

caſe, jt was in the ſaid latter caſe of Lam- 

per confirmed and admitted for good 

Law, viz. that this poſſibility of remain- 

der could not be aliened nor conveyed 

to a ſtranger. | 

Now we are come to the ninth Point, 9+ Point. 

viz. to examine whether any act of the 

deviſee for life can fruftrate or defeat 

him in the remainder of the term, and 
whether by the act of God, viz. the 

death of him in the remainder before the 

firſt deviſee for life, mall defeat it. As ptowd. 520. 
to the firſt, it hath divers times been re. Telcden & 
ſolved , that no grant made by the firſt 10 br L. 
man, can cut off or defeat the ſecond , 277-19, Bl 
though formerly it were held otherwiſe . BU 5.233. 
but according to the late reſolution was 5 i, 
it alſo held or admitted by all in the ſaid 33 
caſe of Hamond, where was ſuch a grant. 
And as this cannot be done by direct 
grant or alienation, no more can it by 
an indirect, or implyed, as by taking 
of a new leaſe, which is a ſurrender in 
Law of the old leaſe, no more than by 
an expreſſe ſurrender. Nor doubtleſſe 
by outlawry, whereby the term of the 
firſt deviſee is ſetled in the Crown, But 


Z 4 if 
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pra. But 
there the 
point Was 


ſtione 
though ſu 


cheie. 


never 3 
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if we put the caſe further, of waſt com- 
mittted by the tenant for life, or breach 
of condition by not payment of the rent, 
or otherwiſe; theie tor the whole in the 
latter caſe, and for the part waſted in the 
former, doe ſo deſtroy the leaſe, and 
put the reverſion in Stats quo prius, as 
that all remainders muſt needs faile: fo 
of a feoffement or other like forfeiture 
by fine. As for thedeath of him in re- 
mainder, it was urged in the caſe of Ha- 
mond, that fi Ince it was but a meere poſ- 
ſibility, if it could not take effeR, and 
become an eſtate in the life of him to 
whom it was limited, it could not ſettle 
in his Executor; and to that pur- 
poſe were cited the caſe of the Rector 
of Chedington , and more expreſly as re- 
ſolved in the point, the caſe of Price and 
Atmore. But the Court reſolved (and 
found former reſolutions in other Courts 
that way) that the death of him in re- 
mainder did not hinder, but that it may 


deack was ſettle as well in his executors upon the 


death of the deviſee, as it ſhould have 
done in himſelf, if he had overlived the 
firſt deviſee for life. If the leſſor enter 
and levie a fine, and the deviſee for life 
enters not, nor claimesi in five years, he in 


the 
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the remainder may enter, as having a F 
right fututely accrued. | 

In the laſt place we intermedled only 10. Peim. 
with leaſes bequeathed, wherein yet is to | 
be underſtood, that what thereof is ſpo- f 


ken, is to be extended to, and underſtood 

of all other chattels teal, as wardſhip of 
body & lands, eſtates by extent upon ſta- 

tutes or judgments, terms otherwiſe than 
by leaſe, in fairs, markets, rents, annuities, 
commons, advowſons, and other profits; 

yea, one ſingle next avoidanee of a 
church. Now we come to conſider of be- gc glei- 
queſts perſonal, principally, if not only, ture.revoce- 
viz. how ſach may be forfeited, loſt; or cher lolle of 
revoked. Firft then, we will conſider of legacie. 
the acts of the legatee; ſecondly, of 

the acts of God; thirdly, of the acts of 

the teſtator. The legatee, as from the 
Civilians I learne, may forfeit his le- 8 
gacy by his miſ- carriage towards the 2520 Except 
Will: as if he uſe meanes to have it con- guardian be 
cealed and kept from being known, and #<<u{cir. 
conſequently proved, So if he accuſe it 

of falſitie. So againe, if he deface or 

deftroy the Will. Alſo if being by the 

Will appointed to be tutor or educator 

of a child, he refuſeth ſo to be; ſo ſaith 

Maſter Swinborne: but Silveſter Prierius 

Ant arti Rb ae be . 
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De Teſtam. 
252, 


De Teſtam. 
235. 
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ſeems to me oppoſire in that where he 
ſaith, Si legatum fnerit aliquid ea cos. 


ditione ut facias aliquid, tale Iægatum non 


eſt conditionale, ſed modale; ſo as he taks 


away the force of a condition from 


words conditional, whereas the other 
without words conditional raiſeth a con- 


dition implyed. Laftly, if the legatee 


preſume too farte upon the ſtrength of 


the bequeſt to bim, ſo as he taketh the 


thing bequeathed without the conſent 
of the Executor; thus alſo doth he for- 
feit his legacie, ſaith Maſter Swinborne, 
unleſſe the Teſtator did will and appoint 
he ſhould ſo doe. The falling into en- 
mity with the Teſtator, will be conſi- 
dered of more fitly , as I take it, among 
the acts of the Teſtator. In the next place 
let us ſee what acts of God ſhall cauſe 2 
legacy not to take effect; firſt thus, If 
the legatee dye before the Teſtator, 


this legacy. is loſt, and his Executor 


ſhall not have it: So alſo faith Maſter 
Swinborne , if it be appointed to be paid 
after the death ofthe Executor, and the 
Legatee dyeth before the Executor, it is 
loft; and ſo alſo if he dye before the con- 
dition performed, ſaith he; Let us come 
now to time of payment, and death 
before 
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before it. If there be a day certaine li- „t 5. 

mited for payment, and the Legatee dye Deviſe 25. K 

before that day, his Executor ſhall have HP 

the Legacy; contrariwiſe , if the pay- aaies of pai- 

ment were limited to be made when the ue me 

Legatee ſhould be married: but if it were befcrc the 

only expreſſed to be towards the marri- 75%: exe. 

age of the Legatee, and ſhe dye before 14.vel.24.H 

marriage, her Executor ſhall have it, 1 

faith Swinburne. Now put the caſe that ccerhis dif- 

a legacy is bequeathed to B, to be paid ſerence. 
when he ſhall be five and twenty years 

old, and B dyeth before that age, it 

ſhall now be payd to the Executor, and 

that preſently without ſtaying till B 

ſhould have been of that age, ſaith Pri- Sun. Silv. 

er. Nay, faith Swinbor ne, if the words ting _— 

of the Will be fo, viz. when he ſhall cozvide Dy. 

come to ſuch an ape, then if he dye be- — — 

fore, his executors ſhall not have it at rem opinio- 

all: but if the bequeſt be general, and a. If. 

further it is added in the Will, that the 

Teftator would have that legacy paid 

the Legatee at ſuch an age there, though 

he dye before ſuch age, yet his execu- 

tors ſhall have the ſumme bequeathed, 

The difference may ſeem very nice, yet 

happily it wants not ſome probable co- 


lour of reaſon, Now laftly let us come Aa8softhe 
| co 'ſtator. 


Sum. Silv. 
255. 


The Office of 
to the teſtators own act, who clearely 

hath power to revoke or countermand a- 

ny legacy, though he revoke not the reſt 

of the Will; and here firſt of revocation 

preſumed. If there fall out Graves inimi- 

citie inter legantem & legatarium, legati 
caancic eſficitur, faith the Summiſt; Sed non 
propter leves, ſaith he, etſi graves , þ ta- 
men redeant ad amicitiam, reintegratur 
legatum; that is by grievous enmity after 
ariſing, and never reconciled between the 
teſtator and legatee, the legacy is diſſol- 
ved, otherwiſe of a light breach, or falling 
out,though it continue until the death of 
the teſtator. This I conceive to be rather 
fit for this place, as an act of the teſtator, 
than to be reckoned or regiſtred amongſt 
the acts or forfeitures of the legatee,for 
that it is not by the Summiſt made mate- 
rial, or any point of difference, whether 
the legatee gave juſt cauſe of offence , or 
that the teſtator unjuſtly conceived diſ- 
pleaſure, and ſo grew into cauſeleſſe en- 
mity. Therefore alſo doe I hold ic of the 

nature of a reyocation implyed or.preſu- 
med, for that although no revocation be 

made, yet ſince the teſtator hath cea- 

ſed to beare good will to the legatee, he 

cannot be intended to will him good , 
nor 


an Exicurogn: 
nor conſequently to be of the ſame mind, 
touching the benefitting of him, as he 


was when he made his Will : yer here a- 
gain it is worth the conſideration, whe- 


ther the circumftance following may not 


make a difference in the caſe thus, That 
where the teftator dyeth ſhortly after the 
breach and enmity grown, and before he 
come to the place where his Will is, or at 
leaſt to opportunity of peruſing and re- 
forming the ſame: There this very altera- 
on of affection ſhould make an alterati- 
oninthe Will, anda revocatian of the 
amicable bequeſt, But where he living 
a good ſpace after, and coming to the 
place where his Will was, and ſpeciall 

if he doe apaine peruſe it, and yet doth 
not croſſe nor expunge that bequeſt, here 
it may be preſumed that either his enmi- 
ty ceaſed, or that ſo farre as to continue 
this bequeſt, the charity or other motives 
inducing him to make it, ſtood unvaniſh- 
ed and not exwnguiſhed by this breach 
of former amity. For as the continu- 
ance of time and opportunity after the 
making of a verbal or uncupative Will, 
without reducing it to writing, and 
erer, it to be atteſted by witneſſes, 
though the Teſtator live divers yeares 
1 after, 
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aſter, doth ſtrongly argue his intent not 
to continue, that what was done in an 
ex:remity ſhould ſtand as his will: ſoon 
the contrary, the permitting of a bequeſt 
expreſſed in a written Will, to continue 
without any. croſſing, blotting, or defa. 
cing, may argue againſt contrary pre. 
ſumption, the Teſtators minde , that it 
ſhould continue as part of his Will. But 
now let us conſider of more exprefle re- 
vocation, and to that purpoſe will I re- 
late a late decree in the Chancery, made 
by the Lord Keeper, according to the 0- 
pinion ofthe Maſter of the Rolls, three 
Judges, and two Doctors, Maſters of the 
Court; Between Robert Eyre and Wil. 
liam Eyre complainants, and Heſter late 
wife of Chriſtopher Eyre their brother, 
and now wife of Sir Francis Wortley , 
Defendant ; Thus was the caſe; The 
ſaid ¶ Hriſtopher Eyre, 15. Jacobi, by his 
laſt Will and. Teftament giveth and be- 
queacherh to. the ſaid Robert Eyre, his 
brother, an hundred pounds, and to the 
ſaid William, his brother, a thouſand 
pounds, and gives to the ſaid Heſter his 
wife all the reſidue of his eſtate, and 
makes and ordaines the ſaid Heſter his 
ſole and only executrix, ſaving for the 
| per- 
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performance of his Will, ordaines Robert 
Eyre and William Eyre, his ſaid bro« 
thers, whom. he intreats to joyne at Ex- 
ecutors in truſt with his wife, for the 
better performance of this his laſt Will. 
Afterwards, Jan. 5. 1624. being ſick of 
the ſickneſſe whereof he dyed, he was 
moved by Maſter Damport, and Maſter 
Stone, to ſettle his eſtate; to which mo- 
tion he yeilded, and Maſter Stone, and 
Maſter Damport did demand of the ſaid 
Chriſtopher, what friend he thought fit- 
teſt to be his Executor, and to whom he 
would commit the care of diſchar: ing 
his funerals, and performing his Will, 
whether he truſted any perſon more than 


his wife, to be his Executor? To whom 


he anſwered , That his wife was the fit- 
teſt perſon for that purpoſe , and there- 
fore ſhould be his ſole executrix : and 
then the Teſtator was moved by Mr. 
Stone to give and bequeath legacies to 
his father , to his brethren, and to his 
kindred; whereupon be anſwered he 
would give or leave them nothing : and 
being further put in minde to remember 
his friends and others, gave and bequea- 
thed to Lionel Atwood, his God-child, 


twenty or thirty ſhillings ; and being 


ther e- 
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thereupon moved by his wife to give his 
ſaid God-ſon more, or a preater legacy, 
or the like in effect; ſaid, chou knoweſt 
not what thou doeft, doe not wrong th 


* 
ſelfe, twenty ſhillings, or thirty ſhillings 
e 


is money in a poore bodies purſe, or t 

like in effect; and the reſt, he left them 
to his wives diſcretion or diſpoſition, and 
the ſaid Teſtator did ſpeake the words 
aforeſaid, or the like in effect, Animo 


teſtandi & nltimam vol unt atem declaran- . 


di, as the witneſſes then preſent did con- 
ceive. 

This Will was proved by the oath of 
the ſaid Heſter, and this {dice being 
pleaded as a revocation of the ſaid be- 
queſts : The faid Maſter of the Rolls, 
Judges, and Doctors were by the Lord 
Keeper, and the Order of the Court de- 
ſired to reduce the matter upon the Will 
and Codicell into a caſe , and to certifie 
their opinions, whether the ſaid Codicail 
were a revocation of the legacies given 
to the plantiffes or not. And they, after 
counſel heard at ſeveral times, viz. both 
common Lawyers, and Civilians , and 
many hours ſpent in conference together, 
did finally reſolve with one unanimous 
conſent, that the legacies to the plantiffes 
given 


Py, 2. . Au 
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given were not by the ſaid ¶ udicell re- 
voked, and ſo certified under their hands, 
- upon reading whereof” Novemb. 25. de- 
cree being reſolved to be made, if cauſe 
were not ſnewen to the contrary, - No- 
vemb. 27. on which day the defendants 
Councel before the Lord Keeper in the 


preſence of the Maſter of the Rolls, and 


the ſaid three Judges, and Sir Fob» Hey- 
ward, alledging what they could in ſtay 
of the ſaid decree : It was by a general 
concurrence of opinion decreed, that the 
legacies given tothe ſaid plantiffs, ſhould 
be ro them paid on our Lady Even, with 
twenty Nobles in the hundred for the de- 
tainment thereof. | . 

This caſe I thought fit to relate ſome- 
what at large, becauſe it pitcheth upon 
the point of revocation without plaine, 
I full, and expreſſe terms. And ſurely as 


Wils are to be made out of diſpoſing me- 


mories, and underſtandings, ſo alſo with 
deliberate, & adviſed judgments; & there- 
fore by like reaſon not to be counter- 
manded, or revoked by ſick, or ſleight ex- 
preſfions. And this ſeems to me very a- 
greeable with the rule, and reaſon of the 
comõn law. For as reaſon it ſelf doth di- 
Tate, that Nihil cam conſentancis eſt æqui- 

A 8 fats 
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To help this 
was the ſtat. 
made 27. El. 


cap. 4. 


6 H. g. ca. 9. 


11. Point. 
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tati natural, quam #numquodque diſſolvi 
todem modo Jug confieitur ; So hath the 
common Law of England, in my under- 
ſtanding, reſolved; as for the purpoſe, 
if the King preſent a Clerke to aChurch, 
and he is thereupon admitted, and in- 


ſtituted thereunto. Now yet be fore in- 
duction may this be revoked as a Will 
may: 
be 


Yet if the King ſhall after, and 
re induction preſent another man 
to this Church without an expreſſe re- 
peale or countertnand of the former pre- 
entation, it ſhall not hereby be revo. 
ked. So if Lands were conyeyed to 
certaine uſes, with a clauſe or power of 
revocation; the ſale ofthe ſame to ano- 
ther did not tevoke the former. But if 
a ſtate were meefely at will, then the 
conveyance to another-by the common 
Law, amounted to a revocation. There- 
fore was the Statute made #empore Hen. 
ici 8. to redreſſe this, viz. that where 
the King had —— lands, or oth 
things to one during his pleaſure, this 
ſhould not be revoked by a grant to ano- 
ther without recital of the former, and 
declaration that the King had determi: 

ned his pleaſure. 
att ook 
che 
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che Executors aſſent, it is meet that 
e | fince theſe diſcourſes are principally in- 
| tended, for thoſe who are not grounded 


,| Stndents in, or profeſſors of the Law, 
1, | that we ſhew what we meane by relati- 
on, or what it is in Law, Thus there- 
fore be it conceived; that relation is a 
kind of fiction in Law, making a thin 

done at one time to be accepted, — 
repuld, or to have its operation, as if 
it had been done at another time paſt. 
As for the purpoſe, A doth bargain, and 
ſell freehold lands to B, in Auguſt by 
indenture, which is not inrolled till Otto- 
ber following, yet this hath ſuch relati- 
on to the date of the indenture, that if 
A aſter that, and before the inrolment, 
become bound in a Statute, or granted a 
rent charge, or made a Leaſe for years, 
or tooke a wife, or committed felony , 
yet ſhall none of cheſe be of any force 
to charge or prejudice the ſtate of B, for 
that the Law adjudgeth him now owner 
by relation as from the time of the date: 
yea, if a ſervant departing in Auguſt, 
for ſome great breach with his Maler > 
doe kill his Maſter in October, this is in 
Law petty treaſon, as if he had continue 
n in} ed ſervant when he did the fact, becauſe 
3 ie 
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ſhewed that a term or other a> hey 
or perſonal, paſſeth not,nor is transferred 


it relates to the malice, conceived when 
he was his ſervant. Now then having 


- 


in property ta the deviſee until the aſſent 


of the executor be thereunto had; we now 


put the caſe that this aſſeat is not had till 
a year, or {ome ſuch good ſpace after the 
reftators death, &make our queſtion whe. 
ther this ſhall have relation to the teſta- 
tors death, viz. to be in the laws account 
as if it had then been. Or perhaps to ſome 
purpoſes ſo to ſtand, and to others not (0. 
That this is uſeful, and material to be 
non, be it thus ſhewed. One bequeath- 
eth his term of tithes of an advowſon of 
an bouſe or land by him firſt leaſed, to an 
under tenant for rent, and dyeth in ay, 
the executor aſſenteth to the bequeſt in 
Oltober, between which two times tit hes 
be ſet out, the Church becometh void. 
rent groweth payable; now if this aſſent 
ſhall relate to the teſtators death, the 
deviſee ſhall have theſe, elſe not; the 


like caſes may be put of the brood of 
Cowes, Mares, and Ewes , fallen be- 
tweene the death of the teſtator , and 
the aſſent; ſo alſo of fleeces of ſheep]. 
ſhorne, &c. nit 722 


Now 


n * - * 
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Now to come to the point, it is repor- 

ted by the Lord Cooke, to have been held 

in the late Queenes time, that this aſſent Tr.41 Elix. 
ſhall, as betweene the Executor, and the J. nde 
legatee, have relation to the teſtators caſc.Vide | 
death; yet ſo that if the Executor before an aden of 
his aſſent to the deviſee of a leaſe, com- cage a- 
mitted, waſt, now the action of waſt {ranger for 
ſhall be brought againſt the Executor, *aking be- 
inthe Texuit for 5 


the waſt done before, 31* 6m 
and not againſt the deviſee in the Te- 
1 
But put the caſe that the legatee, be- 
fore the Executors aſſent, granted the 
terme to I S, now if to any purpoſe 
this aſſent ſhall have relation, it ſhall 


certainely ſo be to make good this grant, 


as making the legatee to be eſtated, 


and conſequently able to grant before 
the executors aſſent; yet do I not finde 


any opinion or reſolution in the Point, p.23. Elis. 
but finde it debated at the Bar in the 
late Queenes: time, between Puckering 
and Egerton, in the caſe of adminiſtra- 


tion granted to A after her grant of a 


free term, left by her inteſtate husband; 
but I finde no reſolution therein, nor 


perhaps wants there material difference 
betwixt that caſe, and the other: 


A a 3 for 


* 
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for there the deviſce had at leaſt an in- 


ception of title by gift of the owner , 
wanting only a circumſtance of aſſent to 
perfect it: but here this woman till ad- 
miniftration bad not ſo; unleſſe perha 
the Statute 21. of K. Henry the eighth, di- 
recting or enjoyning Ordinaries to grant 
adminiſtration, ſhall amount to a kind 
of title ad rem, though not yet zn re. 
But to returne to the Point of aſſets ; 
where a reverſion is granted by deed or 
fine, if the leſſee a good time after doe 
atturne, this ſhall have no relation to 
the time of the grant; So as for waſt 
committed or rent grown due between 
the grant and attutnment, the grantee 
can have no temedie. Therefore it is 
good for him who buyeth, or hath any 
thing of the gift of a legatee, to have 
the aſſent of the Executor , before the 
ſale or gift, well teftified; or if the aſſent 
be not had till after, let bim take a new 
gift, that he may not reſt in a doubtful 


_ caſe, for beſides the premiſes, that great 


legiſt, Sir Edward' Cooke, when he was 
a praQiſes (to Maſter S$:»bbes of Nor- 
folke, for his fee) gave his opinion, as 
I have been confidently informed, that 
where a leſſee for yeares, being out- 
flawed 


— we 2 — 
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lawed, did grant his terme, and after re- 
verſed the outlawry, this did not make 
good the grant by reletion, it not being 
in the grantor at the time of his grant: 
and this bath much affinity with the prin» 
cipal point, for there if the relation help 
not , the grant is not good from the 
legatee. 21 


Divers caſes of bequeſts, conſidered, and 
ex pounded. 


F a termor of an Houſe, bequeath his 14 Elix, Dy. 
1 Houſe to B, without expreſſing how 397-<onr. 


long he ſhould have it, he ſhall have the 7 Hin. 


whole terme, and number of years. So 
of Land. 

Alſo by the name of the Houſe, the . 
Orchards, Gardens, and Backſides doe 
paſſe : yea if the Houſe with the appur- 
tenances be bequeathed, thereby the 
lands belonging to the Houſe, or uſed 
with it, doe paſſe, though yet they would 
not ſo doe, by ſuch words in any leaſe, 
deed, or grant; yet by ſome Civilians or Sum.sits 
Canoniſts, the Orchard belonging to 
an Houſe ſhall not paſſe by the onely 
ift of the Houſe, without ſome words, 
ewing the intent of the Teſtator ſo to 

4 7 7 be; 


be; ot except one gate or door lead as 

well to the orchard, as to the houſe ; but 

ſome other of them hold that it doth 

paſſe without any ſuch help of circum- 

= ſtance, ſo as it be adjoyning to the houſe. 

| 7 If aleſſeefor years give his term by his 

will to A, he ſhall have it without pay- 

ing any rent, for the executors ſhall pay 

it for him, as I finde in the Summiſt, but 

Ag ainſt reaſon me thinks. SIG 

Fd. ut fup. If one bequeath his indenture of leaſe, 

his whole ſtate in that leaſe paſſeth. So 

if one bequeath his obligation or other 

ſpecialty, the debt or duty it ſelfe ſhall 

goe to the legatee; and by the Canon 

bid ut ſup. Or Civil Law the very action it ſelſe 

paſſetb, viz. as I conceive, ability to 

fue the debtor in bis owne name; bur 

in our Law it is otherwiſe, the ſoit muſt 

be in the executors name, for a debt or 

thing in action cannot be aſſigned except 

by or to the ing; and only at the com- 

ver le mon Law is the debt recoverable; but the 

admit. ha: Spiritual Court may force the executor 

ent / do the or let his name be uſed in the ſuit 
goods atter for and by the legatee. | 

ral be If one bequeath all his moveables, 

a dury res debts due to him are not bequeathed, 

us.. nor corne, nor fruit growing on the 

. 0 ground, 
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groan, nor ſtone, nor timber prepared 


ans hold. 

On the other fide, if one be 
f moſery of all his goods, the legatee ſhall 
have only the moiety! of that which re- 
maines after debts payed , for that only 
f is to be accounted the teſtators which he 
| hath ultra 4s alienum. 


* af EY © 


By à bequeſt of all utenſils or bouſ- — 

holdſtuffe, plate nor jewels are not given. j 
If one bequeath to his wife all her ap- Sum. Sil. 

parel, ſhe ſhall not have, as ſome Civilians 


ſay, her ornaments of gold or ſilver, by 
which is meant as Itake it, chaines, jew- 
els, bracelets, rings, &c. but others are of 
contrary opinion, except they be ſuch 
things as are not lawful for her to weare. 

If a Bed be given by a will, Venit orna- 
ment um ejus,ſaith the Civilian; that is,the 
furniture thereof paſſeth,viz.not only the 
bed, bedſteed, bedeloaths, but alſo the 
Curtaines and Valens, as 1 take it. But J 
think that by gift of a Coach by will, the 
Coach horſes paſſe not; yet perhaps the 
furniture of the Coach horſes may paſſe 
as appurtenant to the Coachʒ for ſol think 
they (ſhall doe, rather then by bequeſt of 
the Coach horſes without the Coach. 

1 


queath the 


pr 
r building; as the Canoniſts and Civil» | 


* Ibid 


Dy. 
Ws ſupra . 


Ibid, 
= : * 
. 
- 
”* 


bid. 
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If one bequeath to A meat, drinke. 
and cloathiag , or alimonta, he ſhall 
have, faith the Civil Law, alſo lodging, 
habitation , and all things neceſſary for 
the maintenance of life, viz. as I take it, 
fire and waſhing, &c. 

If one bequeath to his daughter tenne 
pounds a yeare for her apparelling, and 
ſhe demandeth none in foure years, now 
ſhall ſhe'not after that time have the ar- 
rerages of this ten pounds by yeare for 
the time paſſed. ä 

If a man bequeath one of his borſes 
or cowes, not naming which, to I S, he 
is to chuſe which be will, ſo it be not the 
beſt of all, ſaith the Civil Law, and pers 
haps the mention of that exception 
grovwes out of reſpect to the hariot, which 
the Lord ſhould have, or the mortuary 
which the Parſon ſhould have. 

A man bequeathed thirty pieces of 
twenty ſhilliogs to A, twenty to B, and 
ten to C, to be had in ſuch a Cheſt or 
Casket, and it is found after bis death, 


that there be but thirty in all in that cas- 


ket or box, now each ſhall be abated 
ratably; ſaich my Summiſt, ſo as A ſhall 
have fifteene, B ten, and C five; and this 
ſands with good reaſon and juſtice, 15 

0 
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ſo each hath a proportionable part. And 
it were reaſonable, that it were by Par- 
liament eftabliſhed for Law, that all 
both legatees and creditors ſhould be 
paid in like proportion, where the ftate 
will not ſuffice for full payment of each , 
rather then that an Executor ſhould have 
power to pay one all, and another no- 
tliing: yer if the teſtator left ſufficient to 
make good all thoſe ſixty pieces bequea- 
thed, ©xere, If that which is v_ 
in the casket ſhall not be ſupplied a 
made up, for if the caſes following four d 
with the ſame Author be good Law, it 
ſnould ſeem ſo to be. 


If one, faith he, bequeatheth to 1 8, sum. sil. 
that which is another mans, and where- 


to the Teſtator hath no right, then oughr 
his Executor to buy it, and pive it to the 
legatee, or elſe ſatisfie him to the fall 
value, and this not only by. the Civill, 
but alſo by the Cannon Law, and in fe- 
ro conſcientia, ſaith my author. 


Againe, if A bequeath to B, ſuch an ibid. 287. 


horſe by name, and after ſell away that 
horſe, and dyeth, no is his Executor 
bound to anſwer the value thereof to B; 
and if the teſtator after his ſale of that 
horſe had bought another, and * 

im 
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him by the ſame name as the firſt now) 
ſhall this latter horſe paſſe to B, ſaith the; 
J dooke., except it can be proved that the 
N teſtator ſold the former horſe of purpoſe! 
to revoke his will touching that bequeſt. 
Ibid, 286. So againe find I, that if one having but 
a moiety or one halfe of Green cloſe, or 
of a ſtack of corn, or other chattel,doth, 
Sivethe whole, ſo as the words be appa- 
rent to reach to more then his moiety, 
then muſt the execut. buy out the others 
part for the legatee, or give him the va- 
lue, but if the words be but general, ſo as 
they may be reaſonably ſatisfied with the 
teftators part, no ſupply ſhall be made. 
So alſo if one having goods in pledge, 
bequeath them, it ſhall be conſtrued to 
extend no further than his right. 
1bi1.284.4. . A bequeſt is made of an hundred pound 
ö to be paid at a future time, yiz. divers 
years after the teſtators death; a queſtion 
is made by the Summiſt, whether the 
profit of the money in the meane time, 
ſh ill goe to the legatee or the executor , 
and he reſolves with this difference, if 
the day were given in favour: of the le- 
garee being an infant, who could not 
afely receive it any ſooner, then he ſhall 
have the profit; but if the reſpite of pay- 
ment 
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ment were in favour of the executor, then 

ſhall the legatee have but the bare ſam 

withgut any addition of meane profits. 

If one bequeath all his term or goods ;; Elz. D/, 
| to his executor for payment of his debts, 33. 

or debts and legacies, it is a void bequeſt, 

becauſe it is no more than theLaw would 

ſay, if he bad ſaid nothing. So if it be ge- Plow. Com. 
nerally to performe his will, $45-D, 

If one ſeized in fee-ſimple of land, be- co lib. s. 
queath it to his executor to pay debts, the 5. 
executor hath no ſtate of free- hold; for if 
he ſhould, then it muſt be either for life, 
which might end by his quick death be- 
fote debts payed: or in fee- ſimple, which 
would carry away the land for ever from 
the heire, where perhaps a few yeares 
profits might ſuffice'to ſatisfie the debts; 
yea, then by the death of the executor 
the land ſhould deſcend to his heire, and 
not goe to his executor, who would be 
executor of the firſt teſtator. 

If one give or grant all his goods, ha- By dec or 
ving leaſes for years as well as moveables, e in life 
the leaſes ſhall not paſſe, as was held in Done, &c. 

the time of King Edward the ſixth. And 57537: 
ſo alſo was it admitted in Portman: caſe ; reg. Port- 
for the word Bona compretendeth only g 
moveables by the better opinion there. illis, di- 

But n 


N 


Cap.28, 


4 Z. 3.c.7.30 
the ſtat. 5. 
R. 2.ca.of 
. Forfeiture. 
of goods by 
thoſe who 
goe beyond 
the Sea,Ca. 


. theſe good 
hended. 


Tegacies are demandable in the Spiritual 


are compre- P 
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But the point in that caſe was pertinem # 
to this place, viz. a bequeſt ina Will of 
all che Teftators goods, and whether 
thereby a leafe for yeares paſſeth of not, 
was divers times debated, but not reſol. 
ved, the Judges differing in opinion in 
that point; but in another point which 
made an end of the caſe, all agreed. Vet 
the better opinion was, as I find in my re- 
port, that a leaſe would paſſe by ſuch 
words in a Will, though not in a deed or 
grant by word otherwiſe made, for the 


Court, where Rona & catalla are taken 
for all one. See alſo the ſtat. of Maribr. 
giving an action to the ſucceſſor, Ad re- 
petenda bona prædeceſſ. Let an ejeft.cuſted. 
hath been maintained thereupon: ſo al- 
ſo upon the ſtatute for Executors, de bo- 
nis 1 in vita teſtator. hath it been 
reſolved, and where adminiſtration is 
granted, it is only omnium bonorum, with- 
out ſpeaking of chattels; yet hath the ad- 
miniſtrator intereſt in leaſes as well as 


16. In all . moveables. On the other ſide, the fat. de 


rerog. reg. mentioning only forfeitute 
de catallis is clearly extended to movea- 
bles:ſo alſo in the writ of aſſize De catal- 
lis que in eo capta fuerint, and in the * 
0 
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of execution upon a ſtatute, there is on- 

| _ word catalla, and not bona; and in x 7: 
t 


Kelw. rep, | 
e caſe reported by Kelway temp. Heu- 354. 


77 the ſeventh, it ſeemes bona & catalla 2 

were taken for Synonyma, or all one. 

It doth not appeare that theſe ſtatutes 

and urits were alledged or conſidered of 

temp. Cam. 6. but in Portmaxs caſe the 
moſt of them were. 0 | 

If one will that his wife or any other 

ſhall have, or bold, or enjoy the moiety 

of his leafe with his Executor. This im- 

, plyeth not that the Executor have the 

other moiety. as a legacy alſo, but other- 

wiſe as the Law cafts it upon him, no more 

than where the moiety of fee-ſimple land 
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is deviſed to the younger ſon, this ſhall 
not. make the elder ſon to have the other 


But there being a Proviſo in the wives be- 
queſt, that if ſne married from the houſe, 
then, &c. Popham cap. Juſtice, held, that if 
ſhe married at all, this was a marrying 
from the houſe, for ſhe was no longer 
widow of that houſe , though ſhe mar- 
ried with one of that kindred, and who 
had no other houſe , but would dwell in 
the bequeathed. — 

CHAP. 


— ” _ — — 


- S$ec Plow, 


184. a debt. ecutors. Aſſuredly, were I not by the 


againſt the 
executor o 


an exccutor. thinke it ſome what ſtrange, chat the me · 


Of the Executor of an Executor. 


T Should be taxed of omiſſiõ, if I ſhould 

not ſhew whether the things fore- 
ſpoken of Ezecutors immediate, extend 
alſo to the mediate or more remote Ex- 


c bookes otherwiſe. informed, I ſhould 


diate Executor in the fourth;-fifth, or 
further degree ſhould not. hy the rules of 
the Common: Law, ſtand in like plight 
Executor to the firſt; Teſtator, as the 
ficſt and immediate Executor, as well as 
the heire,: and aſſignee in the third or 
thirteenth degree is capable of all ad- 
vantages in like ſort as the firſt and im- 
mediate heire, and aſſignee. And in- 


19 Ech. and deed we find both in the time of Edward 


Fit. c xeeutor the ſecond, and Edward the third, EX - 
57. & 105. ecution ſued ont upon a judgment and 


ſtatute, by an Executor of an Executor, 
and why he might not as well maintaine 
an action of debt, &c. I ſee not. Bur 
9 75 1 
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I muſt confeſſe, I finde both books to the. 54.3. & 

contrary before any ſtatute made in the 13 Ed 

point;and after an act of Parliament to „ 

enable them to bring actions, and to 23 £9.3.c-5. 

make them ſubject to actions, yet the ſta- 

tute ſpeakes nothing of conferring upon 

them the teſtators goods. Now it they 

had title to them before that ſtatute,and 

without the helpe of that ftatute, it is 

ſtrange if they ſhould not be ſuable for 

debts. But ſince that ſtatute, and at this 

day where by a will a ſpecial truſt is re- 

commended to an exccutor, as to ſell 

land, &c. this not performed in his life 118.9. 8 
4 F + 4 BI. Dy. 20 

time, ſhall not be performable by his ex- 32 H. f cap. 

ecutor: contrarywiſe of an intereſt, as to 17 

take the profits of lands for certaine Aud 32 hs 

years towards payment of debts, and le- cen 

gacies: and where the ſtat. temp. H. S. gives 13 El. cap. 

remedy to executors for recovery ofrents *27®/-<2": 

of inheritance behind in the teſtators life, dulane con- 

I doubt not but executors of executors ite: 

=» "Xo 8 cab. 18 

are within the equity as well as within for falgfy. © 

the ſtat. 9. Ed. 3;cap.3. that the exec. who i95 16%. 

appeares at the grand diſtreſſe ſhall an- 45.5. 6% 

ſwer alone. Yet the ſtat, Weſtmin. 2. cap. 

23. for executors ; was taken not to ex- 

tend to Executors of Executors. wed 

von eſt lex. So as now in all caſes except of 


B b ſpe- 
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22 truſt or authority, without t he of- 
fice of Executorſhip. The Executor of 
an Executor, how farre ſoever in degrre 
remote, ſtands as to the points both of 
Being, Having, and Doing, in the ſame 
ſtare and plight as the firſt and immedi- 
ate Executor. 


CR AP. XXI. 


Touching Adminiſtrators. 
NF theſe alſo as ſtanding in much af. 
finity with Executors , it may be 
by ſome expected that I ſhould have 
treated. But firft my excuſe is, that theſe 
of Executors only having growne toſaſ- 
great a bulke above expectation, I was 
unwilling to inlarge it further. Second- 
Z ly, that which in the points of having, 
1 and doing is before ſet forth, and ſhew- 
ed touching Executors , may be applyed 
to, and underſtood of Adminiftrators , 
though not what is ſpoken of being, an 
unbeing,or revocation of Executorſhips, 
and other circumſtantial points. 
Laſtly, I may perhaps , if theſe finde 
good acceptance, adde ere long that 
| which 
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which appertaineth to adminiſtrators 
diſtinguiſhed from executors, or where- 
in they ſtand in different ftate. 


— 


2 — 


2 —— — 
—— 


Cu Ar. XXII. 


Confiderations in conſcience, touching pay- 
ment of Debts, Legacies, and the pre- 


ferring or reſpett of perſons. . 


. 


O the advertiſement what courſe 
Executors are to hold in their pay- 
ments, I thought good to adde this in 
foro conſcientie, That when as it ſhall 
ſtand in the Executors will and election 
to pay whom he will, and as he will, in 


reſpect of equality in the dignity and de- 


gree of the debts, all being for the pur- 
poſe by the ſpecialty, and none of record, 
and yet he hath not where with to pay 
or ſatisfie all; Here he may have three 
wayes or courſes in his eye. 

Firſt, where there is equality in the ho- 
neſty and conſcience of the debts; there 
(except in the ability of the parties to 
beare loſſe, the diſproportion may other- 
wiſe occaſion) me thinks it ſhould be 
moſt honeſt and juſt to pay every one 

b 2 pro- 
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very one to be equal: and the juſtneſſe 
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broportionably, and to let the loſſe of e. 4 


of this is taught by the law, which gives 
the audita querela for equal contributi- 
on in bearing of loſſe by them who ſtand 
in equal degree : ſo of legacies. 

The poverty and inability of ſome,and 
the plenty of others, may in foro co/ci- Þ 
entiæ juſtifie the paying more to one, 
and ſuffering him to loſe leſſe (if any 
thing) than another. For if che vidowes 
mite was a greater gift, ſoa greater loſſe 5 o 
than more out of abundance. Where | c 
charity finds or may finde place or neete- j 
neſſe to place of giving, it may find grea- 
ter motives of preſerving from loſſe: ſo 
of legacies. 

The nature of the debts, and ſo ſome- 
times of legacies, may be ſo different, as 
thence may ſpring a juſt motive to diſ- 
proportion payments, to pay more. to 
one than another, rate for rate, and ſo to 
ſuffer one to loſe more than another. 
One debt may perhaps be uſe for money, 
or at leaſt money lent for uſe, another 
may be money freely lent. Another debt 
for land of inheritance bought; another 
debt for a leaſe,” chattels or moveables, 
come to the Executor. The firſt 2 8 
| che 
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the leaſt reſpect, next the ſecond, then 
the third, and the laſt the moſt: but where 
without any of theſe motives there is not 
equality held in payment, Peccatur (as! 
ehinke) in conſcientiam- But let every 
one ſtand or fall by, or to his owne, or to 
him who is greater than his conſcience. 
This equality Saint Paul in another caſe 2 Cor. 8.14 
recommends to the Corinthians. And So- 
lomon, whileſt no inequality appeared in 
the point of tight, ſhewed his diſpoſiti- 
on to have made an equal diviſion of the 
childe between the mothers, who were 
joynt claymers and competitors for it. 
See more of conſcience Dact. and Stud. 
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